September 24, 2019 CONNECTICUT LAW JOURNAL Page 3A

CASES ARGUED AND DETERMINED

IN THE

APPELLATE COURT

OF THE

STATE OF CONNECTICUT

SERGIO ECHEVERRIA v. COMMISSIONER
OF CORRECTION
(AC 40903)

Lavine, Keller and Harper, Js.
Syllabus

The petitioner, a citizen of Bolivia, sought a writ of habeas corpus, claiming
that his trial counsel had provided ineffective assistance by failing to
advise him adequately as to the immigration consequences of his plea
of guilty to certain offenses that subjected him to deportation. The
petitioner initially was charged with offenses that exposed him to twelve
years of imprisonment. After the petitioner received a plea offer from
the state, the trial court indicated that it would allow the petitioner to
enter an open guilty plea with no agreed upon sentence to two charges
and offered to vacate the plea and grant the petitioner’s application
for accelerated rehabilitation if the petitioner paid a $10,000 fine. The
petitioner then entered a guilty plea. It was subsequently determined
that the petitioner was ineligible for accelerated rehabilitation, and the
state and the petitioner agreed on a sentence of five years of imprison-
ment, execution suspended, with three years of probation. The petitioner
did not ask to withdraw his guilty plea. After the petitioner was sen-
tenced, deportation proceedings against him were initiated. At the
habeas trial, the petitioner testified that, at the time he entered his
plea, he understood that if it was determined that he was ineligible for
accelerated rehabilitation, he could be deported. He also testified that
he did not think he would be deported after he accepted a plea agreement
that did not require him to serve any time in prison. The habeas court
rendered judgment denying the habeas petition and granted the petition
for certification to appeal, and the petitioner appealed to this court.
Held that the habeas court properly rejected the petitioner’s ineffective
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assistance of counsel claim and denied the habeas petition, that court
having properly determined that the petitioner failed to demonstrate
that he was prejudiced by his trial counsel’s allegedly deficient perfor-
mance: the habeas court credited the testimony of the petitioner’s trial
counsel that avoiding double digit incarceration was the petitioner’s
primary concern, that, on several occasions, he discussed with the peti-
tioner the immigration issues associated with the case and that it was
his understanding that the petitioner knew of the immigration conse-
quences, the petitioner stated on the record during the plea canvass
that he understood that his guilty plea may lead to his deportation and
his claim that he would have proceeded to trial had he known of the
immigration consequences of his guilty plea was belied by the testimony
adduced at the habeas trial; accordingly, the habeas court’s conclusion
was legally and logically correct, and the petitioner failed to demonstrate
a reasonable probability that he would not have pleaded guilty had he
known that it would lead to certain deportation and that he, instead,
would have proceeded to trial.
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Petition for a writ of habeas corpus, brought to the
Superior Court in the judicial district of Tolland and
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Opinion

HARPER, J. The petitioner, Sergio Echeverria,
appeals from the judgment of the habeas court denying
his petition for a writ of habeas corpus. The petitioner’s
sole claim on appeal is that the habeas court improperly
rejected his claim that he had received ineffective assis-
tance of counsel due to his attorney’s failure to advise
him properly of the immigration consequences of his
guilty plea pursuant to Padilla v. Kentucky, 559 U.S.
356, 130 S. Ct. 1473, 176 L. Ed. 2d 284 (2010). We disagree
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and, accordingly, affirm the judgment of the habeas
court.

The following facts and procedural history are rele-
vant to this appeal. The petitioner is a Bolivian citizen
who entered the United States without authorization
at the age of six. On February 7, 2014, police officers
executed a search warrant on the petitioner’s Stamford
apartment. Pursuant to the executed warrant, the police
officers found and subsequently seized 4.3 pounds of
marijuana, a large sum of cash, and a semiautomatic
pistol with the serial number removed. A police report
admitted into evidence at the habeas trial also revealed
that the police seized, inter alia, a marijuana grinder, a
digital scale, and several plastic bags containing the
drug commonly referred to as “Molly.” The petitioner
subsequently was arrested and charged with two counts
of possession of a hallucinogenic substance other than
marijuana or more than four ounces of marijuana in
violation of General Statutes § 21a-279 (b); possession
of marijuana with intent to sell in violation of General
Statutes § 21a-277 (b); operation of a drug factory in
violation of General Statutes § 21a-277 (c); possession
of narcotics with intent to sell by a person who is not
drug-dependent in violation of General Statutes § 21a-
278 (b); and illegal alteration of a firearm identification
mark in violation of General Statutes § 29-36." There-
after, the petitioner retained Attorney Michael Skiber
to represent him.

Following the petitioner’s arrest, the state and Skiber,
on behalf of the petitioner, entered into pretrial negotia-
tions. The state initially offered a plea deal by which
the petitioner would plead guilty to a charge stemming
from the sale of marijuana,? as well as alteration of a

! Although the parties did not disclose what crimes the petitioner was
initially charged with, we may take judicial notice of the file in the underlying
criminal case. See St. Paul’s Flax Hill Co-operative v. Johnson, 124 Conn.
App. 728, 739 n.10, 6 A.3d 1168 (2010), cert. denied, 300 Conn. 906, 12 A.3d
1002 (2011).

2 The record does not disclose the exact charge to which the petitioner
would have pleaded guilty.
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firearm identification mark, and the state would recom-
mend a sentence of five years of incarceration, execu-
tion suspended after three years, followed by three
months of probation.? The petitioner did not accept the
offer, and the case was placed on the jury list.

On June 3, 2015, after the petitioner received another
plea offer from the state, the trial court indicated that
it would allow the petitioner to enter an open guilty
plea with no agreed upon sentence to possession of
marijuana with intent to sell in violation of § 21a-277
(b) and alteration of a firearm identification mark in
violation of § 29-36. If, however, the petitioner paid a
$10,000 fine, the trial court offered to vacate the plea
and grant the petitioner’s application for accelerated
rehabilitation. The petitioner subsequently entered a
guilty plea. The trial court accepted the petitioner’s
plea, finding that it was made knowingly, intelligently,
and voluntarily. After the trial court accepted his plea,
the petitioner stated that he was unsure of whether he
previously had been convicted of a crime, calling into
question his ability to receive accelerated rehabilita-
tion.? In light of the petitioner’s statement, Skiber asked
the trial court to let the petitioner withdraw his plea.
The trial court declined Skiber’s request, opting instead
to determine whether the petitioner was in fact eligible
for accelerated rehabilitation before allowing the peti-
tioner to withdraw his plea.

After it was determined that the petitioner was inel-
igible for accelerated rehabilitation, the state and the
petitioner agreed on a sentence of five years of incar-
ceration, execution suspended, with three years of pro-
bation. The petitioner did not ask for his plea to be

% The petitioner testified at the habeas trial that his understanding of the
offer was that he would receive two years of incarceration followed by
three years of probation. The specific nature of this plea offer is immaterial
to the resolution of this appeal.

4 General Statutes § 54-56e (b) (2) provides in relevant part: “The court
may, in its discretion, invoke [accelerated rehabilitation] on motion of the
defendant or on motion of a state’s attorney or prosecuting attorney with
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withdrawn. On September 3, 2015, the trial court found
the petitioner guilty and sentenced the petitioner in
accordance with the agreed upon disposition.

After the petitioner was sentenced, the United States
Department of Homeland Security (department) initi-
ated proceedings to deport the petitioner. In its petition
to remove the petitioner from the country, the depart-
ment cited as grounds for removal (1) the petitioner’s
criminal conviction, (2) the petitioner’s unlawful entry
into the United States, and (3) that the petitioner did
not possess any valid documentation to lawfully remain
in the country. On February 18, 2016, the United States
Immigration Court adjudicated the petitioner to be
removable from the United States. On May 6, 2016, the
petitioner filed the underlying petition for a writ of
habeas corpus alleging, inter alia, that his trial counsel
had provided ineffective assistance by failing to inform
him of the immigration consequences of his guilty plea.

A trial on the petition for a writ of habeas corpus was
conducted on April 17, 2017. The petitioner presented
testimony from himself, Skiber, and an expert witness,
Attorney Kevin Smith, a criminal defense attorney who
had experience in representing defendants who faced
immigration consequences stemming from criminal
charges. The respondent did not present any evidence.

The petitioner testified that he had hired Skiber to
represent him after posting bail. The petitioner testified
that during their initial meeting, he informed Skiber
that he was not a citizen of the United States. Further,
the petitioner testified that when the state initially
offered a plea deal which, according to the petitioner,
included two years of incarceration, he did not accept
the offer because he knew that it would lead to him
being deported. The petitioner testified that he spoke
with an immigration attorney upon receiving the plea

respect to a defendant . . . who has no previous record of conviction of
a crime . . ..”
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offer that included two years of jail time, but he was
unable to identify with whom he spoke. According to
the petitioner, the immigration attorney advised him to
seek aplea deal with no jail time because any conviction
that entailed more than a year in jail was likely to render
him deportable.

The petitioner also testified that when he pleaded
guilty to possession of marijuana with intent to sell
and alteration of a firearm identification mark, he was
unsure of what the immigration consequences were,
but he understood that if it was determined that he was
ineligible for accelerated rehabilitation, he was going
to be deported. Later, the petitioner testified that, after
he was deemed ineligible for accelerated rehabilitation,
he did not think that he was going to be deported when
he accepted the plea agreement providing for a sentence
of five years of incarceration, execution suspended,
with three years of probation because the agreement
did not require him to serve any jail time. The petitioner
testified that when he received the plea offer for three
years’ probation with no jail time, he told Skiber that
he wanted to consult an immigration lawyer, and that
Skiber represented to him that the deal was “as good
as it would get” because, if he rejected the offer, he
would have to proceed to trial, which would be risky
considering that it would be the petitioner's word
against that of the police officers. Further, the petitioner
testified that he would not have accepted the plea offer
if he knew that he was going to be deported and that
he instead would have proceeded to trial.

Skiber testified that he had notified the petitioner
early on in the case that a conviction for the offenses he
faced would lead to his deportation. When the petitioner
received the plea offer that included two years of jail
time, Skiber testified that he recommended to the peti-
tioner that he not take the offer because the petitioner
“had some leverage” with a suppression issue and the
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offer entailed jail time and certain deportation.® Skiber
later reiterated in his testimony that he had told the
petitioner early on in the case that “a felony of this
magnitude was a definite deportation.” Despite testi-
fying that the petitioner’s criminal case had a “great”
suppression issue, he also testified that he did not file
amotion to suppress because, in his opinion, motions to
suppress were rarely granted in the Stamford criminal
court, and, if the petitioner did not succeed on such a
motion, he would have lost all leverage to negotiate a
more favorable plea deal.

As to the plea offer made on June 3, 2015, pursuant
to which which the petitioner was to enter an open
guilty plea that would be vacated if he paid a $10,000 fine
and was deemed eligible for accelerated rehabilitation,
Skiber testified that he was unsure as to whether he
notified the petitioner on that date that accepting the
plea offer may impact his immigration status, but he
once again reiterated that he did tell the petitioner early
on in the criminal case that “a conviction of this sort
would be a deportable offense, guaranteed.” Later in
his testimony, Skiber testified that before the petitioner
pleaded guilty he went through the plea canvass with
him, which included a question regarding the petition-
er's understanding that the plea could result in his
deportation. On the basis of several discussions with
the petitioner, Skiber testified that the petitioner knew
that he would be deported if he pleaded guilty.

When it was determined that the petitioner was ineli-
gible for accelerated rehabilitation, Skiber testified that
he negotiated a sentence that entailed a no jail resolu-
tion on the petitioner’s behalf. Skiber testified that he
again went over the plea canvass with the petitioner
and that he “can’t say . . . hundred percent sure that
[he] told [the petitioner] it was going to—it was

% Skiber testified that he did not specifically tell the petitioner that this
offer would cause him to be deported.
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deportable . . . .” Further, Skiber again testified that

it was his impression that the petitioner understood,
from earlier conversations between the two of them,
that he would be deported if he was ineligible for accel-
erated rehabilitation.

On July 26, 2017, the habeas court denied the petition-
er’s petition for a writ of habeas corpus. In its memoran-
dum of decision, the court first credited the testimony
of Skiber in determining that his performance was not
constitutionally deficient. Specifically, the court found
that Skiber had informed the petitioner that a conviction
for possession of marijuana with intent to sell would
lead to certain deportation, and that “counsel was clear
and unambiguous throughout the criminal litigation as
to the certainty of deportation.” Moreover, the court
determined that any erroneous advice given to the peti-
tioner was provided by the immigration attorney that
the petitioner was unable to identify.

The court also determined that the petitioner was not
prejudiced by Skiber’s allegedly deficient performance
because the petitioner failed to establish that avoid-
ing deportation was the determinative issue in his case.
In its memorandum of decision, the court noted that
the petitioner was not asked if he would have accepted
a plea deal that included a period of incarceration in
exchange for pleading guilty to charges that were less
likely to result in his deportation. The court also
observed that the petitioner did not present any evi-
dence to demonstrate that he would have been offered
the opportunity to participate in another pretrial diver-
sionary program. Finally, the court opined that, in the
department’s petition to remove the petitioner from
the United States, it cited two grounds justifying the
removal of the petitioner that were irrelevant to his
criminal conviction. The court subsequently granted the
petitioner’s petition for certification to appeal, and the
petitioner timely filed the present appeal. Additional
facts will be set forth as necessary.
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We begin our analysis by setting forth the relevant
standard of review and legal principles that inform our
analysis. “A criminal defendant is constitutionally enti-
tled to adequate and effective assistance of counsel at
all critical stages of criminal proceedings. . . . This
right arises under the sixth and fourteenth amendments
to the United States constitution and article first, § 8,
of the Connecticut constitution. . . . It is axiomatic
that the right to counsel is the right to the effective
assistance of counsel. . . .

“A claim of ineffective assistance of counsel is gov-
erned by the two-pronged test set forth in Strickland
v. Washington, [466 U.S. 668, 687, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984)]. Under Strickland, the petitioner
has the burden of demonstrating that (1) counsel’s rep-
resentation fell below an objective standard of rea-
sonableness, and (2) counsel’s deficient performance
prejudiced the defense because there was a reasonable
probability that the outcome of the proceedings would
have been different had it not been for the deficient
performance. . . . For claims of ineffective assistance
of counsel arising out of the plea process, the United
States Supreme Court has modified the second prong of
the Strickland test to require that the petitioner produce
evidence that there is a reasonable probability that, but
for counsel’s errors, [the petitioner] would not have
pleaded guilty and would have insisted on going to trial.
. . . Anineffective assistance of counsel claim will suc-
ceed only if both prongs [of Strickland] are satisfied.

. . It is axiomatic that courts may decide against a
petitioner on either prong [of the Strickland test],
whichever is easier.” (Citations omitted; footnote omit-
ted; internal quotation marks omitted.) Flomo v. Com-
missioner of Correction, 169 Conn. App. 266, 277-78,
149 A.3d 185 (2016), cert. denied, 324 Conn. 906, 152
A.3d 544 (2017). “In its analysis, a reviewing court may
look to the performance prong or the prejudice prong,
and the petitioner’s failure to prove either is fatal to a
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habeas petition.” (Internal quotation marks omitted.)
Colon v. Commaissioner of Correction, 179 Conn. App.
30, 36, 177 A.3d 1162 (2017), cert. denied, 328 Conn.
907, 178 A.3d 390 (2018).

“A claim of ineffective assistance of counsel raised
by a petitioner who faces mandatory deportation as a
consequence of his guilty plea is analyzed more particu-
larly under Padilla v. Kentucky, [supra, 559 U.S. 356]
. .. ." Noze v. Commissioner of Correction, 177 Conn.
App. 874, 885, 173 A.3d 525 (2017). “In Padilla v. Ken-
tucky, [supra, 369], the United States Supreme Court
concluded that the federal constitution’s guarantee of
effective assistance of counsel requires defense counsel
to accurately advise a noncitizen client of the immigra-
tion consequences of a guilty plea. In reaching this
conclusion, the Supreme Court acknowledged that the
precise advice counsel must give depends on the clarity
of the consequences specified by federal immigration
law. . . . The precise consequences depend on a num-
ber of factors, including the crime committed, the cli-
ent’s criminal history and immigration status, and in
some circumstances the exercise of discretion by fed-
eral authorities.” (Citation omitted.) Budziszewski v.
Commissioner of Correction, 322 Conn. 504, 511, 142
A.3d 243 (2016).

In Budziszewski, our Supreme Court specifically set
forth the advice criminal defense counsel must provide
to a noncitizen client who is considering pleading guilty
to a crime in which deportation pursuant to federal
law is a consequence of a conviction. “For crimes desig-
nated as aggravated felonies . . . federal law man-
dates deportation almost without exception. . . . We
conclude that, for these types of crimes, Padilla
requires counsel to inform the client about the deporta-
tion consequences prescribed by federal law.
Because noncitizen clients will have different under-
standings of legal concepts and the English language,
there are no precise terms or one-size-fits-all phrases
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that counsel must use to convey this message. Rather,
courts reviewing a claim that counsel did not comply
with Padilla must carefully examine all of the advice
given and the language actually used by counsel to
ensure that counsel explained the consequences set out
in federal law accurately and in terms the client could
understand. In circumstances when federal law man-
dates deportation and the client is not eligible for relief
under an exception to that command, counsel must
unequivocally convey to the client that federal law man-
dates deportation as the consequence for pleading
guilty.” (Citations omitted.) Id., 507.

“The [ultimate] conclusions reached by the [habeas]
court in its decision [on a] habeas petition are matters
of law, subject to plenary review. . . . [When] the legal
conclusions of the court are challenged, [the reviewing
court] must determine whether they are legally and
logically correct . . . and whether they find support
in the facts that appear in the record. . . . To the extent
that factual findings are challenged, this court cannot
disturb the underlying facts found by the habeas court
unless they are clearly erroneous. . . . [A] finding of
fact is clearly erroneous when there is no evidence in
the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed. . . . A
reviewing court ordinarily will afford deference to those
credibility determinations made by the habeas court on
the basis of [the] firsthand observation of [a witness’]
conduct, demeanor and attitude.” (Citation omitted,;
internal quotation marks omitted.) Flomo v. Commis-
sitoner of Correction, supra, 169 Conn. App. 278-79.
Mindful of these legal principles, we next turn to the
petitioner’s sole claim on appeal that the court improp-
erly rejected his claim that he received ineffective assis-
tance of counsel due to his attorney’s failure to advise
him properly of the immigration consequences of his
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guilty plea. We need not examine Skiber’s representa-
tion of the petitioner under the performance prong
because the petitioner has failed to demonstrate that
he was prejudiced by Skiber’s allegedly deficient per-
formance.

The petitioner argues that the court improperly con-
cluded that he was not prejudiced as a result of Skiber’s
deficient performance. Specifically, he argues that, pur-
suant to the United States Supreme Court’s decision in
Lee v. United States, U.S. , 137 S. Ct. 1958, 198
L. Ed. 2d 476 (2017), he demonstrated at the habeas trial
that he was prejudiced because there was a reasonable
probability that he would not have pleaded guilty if he
had known that it would lead to mandatory deportation.
We disagree.

In order to assess the petitioner’s claim on appeal, a
review of Lee is necessary. In Lee, the defendant, a
lawful permanent resident from South Korea, appealed
from the denial of his motion to vacate his conviction,
claiming that he had received ineffective assistance of
counsel due to his defense counsel’s failure to advise
him of the immigration consequences of his guilty plea
pursuant to Padilla. 1d., 1962. It was undisputed that
defense counsel deficiently performed because the
defendant was erroneously advised that he would not
be deported as a result of pleading guilty to possession
of ecstasy with intent to distribute, an aggravated fel-
ony. Id., 1963. As a result, the sole issue on appeal
was whether the defendant had been prejudiced by his
defense counsel’s deficient performance. Id., 1964.

The court, in accordance with its prior decision in
Hill v. Lockhart, 474 U.S. 52, 106 S. Ct. 366, 88 L. Ed.
2d 203 (1985), determined that “[w]hen a defendant
alleges his counsel’s deficient performance led him to
accept a guilty plea rather than go to trial,” “[w]e . . .
consider whether the defendant was prejudiced by the
denial of the entire judicial proceeding . . . to which
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he had aright. . . . [W]hen a defendant claims that his

counsel’s deficient performance deprived him of a trial
by causing him to accept a plea, the defendant can
show prejudice by demonstrating a reasonable proba-
bility that, but for counsel’s errors, he would not have
pleaded guilty and would have insisted on going to
trial.” (Citations omitted; internal quotation marks omit-
ted.) Lee v. United States, supra, 137 S. Ct. 1965. The
court recognized that a criminal defendant who faces
deportation as a consequence of his or her guilty plea
may instead insist on proceeding to trial even if the
chances of success are remote because there remains
a possibility at trial that the defendant will be acquitted
and will not face the onerous punishment of deporta-
tion. Id., 1966-67. Nevertheless, the court emphasized
that a post hoc assertion that an individual would not
have pleaded guilty but for his or her attorney’s deficient
performance was not enough to establish prejudice
absent contemporaneous evidence to support such an
assertion. Id., 1967.

The court determined that the defendant’s claim that
he would not have accepted the plea agreement had he
known that it would lead to deportation was “backed
by substantial and uncontroverted evidence.” Id., 1969.
The court further explained that “[iJn the unusual cir-
cumstances of this case,” the defendant adequately
demonstrated a reasonable probability that he would
not have pleaded guilty had he known that it would
lead to mandatory deportation and that he instead
would have proceeded to trial. Id., 1967. To support its
conclusion, the court stated that there was “no ques-
tion” that deportation was the determinative issue in
the defendant’s decision to enter a guilty plea. Id. The
court noted that the defendant repeatedly asked his
attorney if there was any risk of deportation, both the
defendant and his attorney testified at a hearing on
his motion to vacate his conviction that the defendant
would have gone to trial had he known about the depor-
tation consequences associated with his guilty plea, and
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that the defendant, when asked during his plea canvass
if the possibility that he could be deported affected his
decision to plead guilty, answered in the affirmative
and only proceeded to plead guilty once his defense
counsel assured him that the judge’s question was a
“standard warning.” Id., 1967-68.

Additionally, the court recognized that the defendant
had strong connections to the United States since he
had lived in the country for three decades and was
caring for his elderly parents, and that the consequences
of taking a chance at trial to avoid deportation were
not significantly harsher than pleading guilty and facing
certain deportation because the defendant faced only
a year or two of additional prison time if he went to
trial as opposed to pleading guilty. Id., 1968—69.

The court concluded “[w]e cannot agree that it would
be irrational for a defendant in [the defendant’s] posi-
tion to reject the plea offer in favor of trial. But for his
attorney’s incompetence, [the defendant] would have
known that accepting the plea agreement would cer-
tainly lead to deportation. Going to trial? Almost cer-
tainly. If deportation were the ‘determinative issue’ for
an individual in plea discussions, as it was for [the
defendant]; if that individual had strong connections to
this country and no other, as did [the defendant]; and
if the consequences of taking a chance at trial were not
markedly harsher than pleading, as in this case, that
[almost certainty of being deported] could make all the
difference.” (Emphases in original.) Id. Applying the
rationale of Lee, we now turn to the petitioner’s claim.

The petitioner argues that he was concerned about
being deported during the duration of the criminal pro-
ceedings against him and that, like the defendant in
Lee, there is substantial evidence to support his asser-
tion that he would not have pleaded guilty if he had
known that it would lead to mandatory deportation.
We reject the petitioner’s claim.
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The habeas court credited Skiber’s testimony that
avoiding “double digit” incarceration was the petition-
er’s primary concern.® To support its conclusion, the
habeas court found credible Skiber’s testimony that
proceeding to trial, even with a “good” suppression
issue, was “extremely risky”’ given that the petitioner
was facing a “double digit” period of incarceration if
found guilty. The habeas court further cited Skiber’s
testimony that he needed to weigh the prospect of the
petitioner accepting an offer and being exposed to no
jail time versus losing at trial and facing “astronomical”
criminal exposure.” Skiber described the petitioner’s
potential criminal exposure as a “huge consideration,”
along with the immigration consequences of his plea.®
Additionally, as noted in the habeas court’s memoran-
dum of decision, there was no evidence presented at
the habeas trial to suggest that the petitioner would
have been willing to accept a plea deal that included
a longer sentence in exchange for pleading guilty to
offenses that were less likely to lead to his deportation.
The record is also devoid of any evidence that the peti-
tioner, after being deemed ineligible for accelerated
rehabilitation, would have been offered an alternative
pretrial diversionary program.

% We reiterate the well settled principle that “we must defer to the finder
of fact’s evaluation of the credibility of the witnesses that is based on its
invaluable firsthand observation of their conduct, demeanor and attitude.
.. . [The fact finder] is free to juxtapose conflicting versions of events and
determine which is more credible. . . . It is the [fact finder’s] exclusive
province to weigh the conflicting evidence and to determine the credibility
of witnesses. . . . The [fact finder] can . . . decide what—all, none or
some—of a witness’ testimony to accept or reject.” (Citation omitted; inter-
nal quotation marks omitted.) State v. Colon, 117 Conn. App. 150, 154, 978
A.2d 99 (2009).

"The habeas court stated in its memorandum of decision that the petitioner
would have faced at trial several felony charges, some of which required
mandatory minimum periods of incarceration. According to the habeas
court, once the petitioner agreed to a plea deal, the state did not pursue
those charges.

8 Skiber specifically testified that “if we weren’t successful [on a motion
to suppress], the maximum penalties he would be facing would be astronomi-
cal. And that was, you know, a huge consideration just as immigration issues
were also our consideration . . . if not more.” (Emphasis added.)
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In addition, the petitioner’s testimony that he would
have proceeded to trial had he known the immigration
consequences of his guilty plea was belied by testimony
adduced at the habeas trial that the petitioner was at
least aware of the potential immigration consequences
he faced as a result of his guilty plea. See United States
v. Delhorno, 915 F.3d 449, 454 ('7th Cir. 2019) (defendant
not prejudiced given likelihood of conviction and long
sentence in addition to defendant’s awareness of immi-
gration issues); Dodd v. United States, 709 Fed. Appx.
593, 595 (11th Cir. 2017) (defendant who was aware of
possibility of deportation and did not show concern
about deportation at plea hearing or sentencing was
not prejudiced by deficient performance). The habeas
court noted in its memorandum of decision that “[o]f
the utmost import,” the petitioner testified that he
understood that, after he entered his guilty plea and
applied for accelerated rehabilitation, he would be
deported if he was found ineligible for accelerated reha-
bilitation, but later stated that he did not think that he
would be deported when he pleaded guilty. Moreover,
Skiber testified that, on several occasions, the two of
them had discussed the immigration issues associated
with the petitioner’s case and that it was his understand-
ing that the petitioner knew of the immigration conse-
quences.

Skiber also testified that he twice went through the
plea canvass with the petitioner; once prior to the peti-
tioner entering his guilty plea and once after the peti-
tioner had agreed to a sentence of five years’ incar-
ceration, execution suspended, with three years of
probation. The petitioner stated on the record during
the trial court’s canvass that he understood that his
guilty plea may lead to his deportation. In contrast, as
previously noted, the defendant in Lee expressed on
the record during the plea canvass that the possibility
that he could be deported affected his decision to plead
guilty and he did not proceed to plead guilty until he
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was reassured by his counsel that the judge’s question
was only a “standard warning.” Lee v. United States,
supra, 137 S. Ct. 1967-68.

Unlike the defendant in Lee, the punishment the peti-
tioner in the present case faced if he went to trial was
markedly harsher than the punishment he received as
a result of his guilty plea. As previously discussed, the
habeas court stated in its memorandum of decision that
the petitioner faced several felony charges, some of
which carried a mandatory minimum sentence, if he
proceeded to trial. The trial court also remarked at the
plea canvass that the petitioner faced twelve years of
exposure for the charges to which he ultimately pleaded
guilty. In contrast, the petitioner’s plea agreement
resulted in a suspended sentence and three years of pro-
bation.’

On the basis of our review of the record, we conclude
that the habeas court’s conclusion is legally and logi-
cally correct and is supported by the facts that appear
in the record. Accordingly, we hold that the petitioner
has failed to demonstrate that he was prejudiced by his
counsel’s allegedly deficient performance because he
did not adequately demonstrate a reasonable probabil-
ity that he would not have pleaded guilty had he known
that it would lead to certain deportation and that he
instead would have proceeded to trial.'> Accordingly,

? We acknowledge that, like the defendant in Lee, the petitioner does have
strong personal ties to the United States and nowhere else. Nevertheless,
the ties to the United States are only one factor to consider in determining
whether he was prejudiced by Skiber’s allegedly deficient performance. As
we have set forth in this opinion, aside from his ties to the United States,
the petitioner’s case is materially distinguishable from Lee.

1 Additionally, the petitioner essentially argues in his appellate brief that
the habeas court, while addressing the prejudice prong in its analysis, errone-
ously factored into its ruling the fact that the department listed other grounds
besides his criminal conviction as justification for deporting him. Specifi-
cally, the petitioner states that this conclusion was erroneous because he
was in the process of securing documentation to remain in the country at
the time of his arrest and the United States had never tried to deport him
before learning of his criminal conviction. Even if we were to agree with
the petitioner that the habeas court erred in this respect, it does not affect
the propriety of our decision.
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the petitioner’s claim of ineffective assistance of coun-
sel must fail.

The judgment is affirmed.

In this opinion the other judges concurred.

AUTUMN VIEW, LLC, ET AL. ». PLANNING AND
ZONING COMMISSION OF THE
TOWN OF EAST HAVEN
(AC 41220)

DiPentima, C. J., and Prescott and Moll, Js.
Syllabus

The plaintiffs appealed to the trial court from the decision of the defendant,
the Planning and Zoning Commission of the Town of East Haven, denying
their application for approval of an affordable housing development.
The plaintiffs, owners of undeveloped real property in East Haven,
submitted, pursuant to statute (§ 8-30g), an affordable housing applica-
tion that sought to amend the zoning regulations to create a new mixed
income housing zone and to construct 105 detached single-family homes.
The defendant initially denied the plaintiffs’ application on several
grounds, including, inter alia, that it had insufficient drainage, and the
plaintiffs subsequently revised their application to address those con-
cerns. At a hearing on the revised application, the defendant presented
the findings of an engineer, who had prepared a report on the plaintiffs’
revised application that had not been made available to the plaintiffs
until the day of the hearing and which raised concerns regarding the
revised application’s storm water drainage system. Despite the plaintiffs’
requests to continue the hearing so they could review the engineer’s
report, the defendant concluded the hearing that night and denied the
revised application on essentially the same grounds as the initial applica-
tion. Thereafter, the plaintiffs appealed to the Superior Court, which
sustained the appeal in part and remanded the case to the defendant
with respect to five issues related to storm water drainage. To comply
with the court’s remand order, the plaintiffs hired an engineer to assist
them in addressing the storm water drainage issues and resubmitted
their application to the defendant with a revised storm drainage plan.
Subsequently, the defendant denied the plaintiffs’ resubmitted applica-
tion on several grounds, including, inter alia, that the resubmission
failed to address the concerns of the defendant’s engineer and that the
resubmitted application varied so much from the revised application
that it was actually an entirely new application. Thereafter, the plaintiffs
appealed to the Superior Court, which rendered judgment sustaining
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the appeal, from which the defendant, on the granting of certification,
appealed to this court. Held:

1. The Superior Court did not err in concluding that the affordable housing
application resubmitted in response to the court’s remand order was
not a new application; that court properly reviewed the differences
between the remand site plan and the modified site plan and determined
that the changes made to the remand application were done in order
to comply with concerns regarding storm drainage, as the layout of the
plan was fundamentally unchanged, changes were made in order to
address the storm water drainage issues raised by the report of the
defendant’s engineer, and, thus, because the site plan submitted with
the remand application was an updated plan consistent with the Superior
Court’s remand order, it did not constitute a new plan.

2. The defendant could not prevail on its claim that the plaintiffs’ remand
application, which included a new storm water drainage system, was
beyond the scope of the remand order; the essential purpose of the
remand order, which required the defendant to provide the plaintiffs with
an opportunity to respond to the concerns of the defendant’s engineer
regarding storm drainage issues, was fulfilled when the plaintiffs’ engi-
neer worked with the defendant’s engineer to resolve the storm water
management issues and reached a consensus on the technical elements
of the drainage system, the record demonstrated how the remand appli-
cation satisfied the reservations of the defendant’s engineer about the
storm water drainage and, therefore, the remand application was well
within the scope of the remand order.

3. The defendant could not prevail on its claim that the Superior Court
improperly concluded that evidence that the application failed to comply
with town zoning regulations and that the storm water drainage system
posed significant dangers to human health and safety did not support
the defendant’s denial of the applications: noncompliance with a zoning
regulation alone was not sufficient to support the defendant’s denial
under § 8-30g (g), as the principal aim of the statute is to prevent a
pretextual denial of an affordable housing application and § 8-30g (g)
required the defendant to affirmatively prove that its decision to deny
an affordable housing development was necessary to protect substantial
public interests in health, safety, or other matters, that such public
interests clearly outweighed the need for affordable housing, and that
such public interests could not be protected by reasonable changes to
the affordable housing development, and the defendant’s listing of rea-
sons why the affordable housing application was denied did not meet
the standard required by § 8-30g (g); moreover, the defendant, in denying
the different versions of the plaintiffs’ applications, failed to demonstrate
that there was any, much less sufficient, evidence in the record to
showed that denying the affordable housing development was necessary
to protect a substantial interest in health and safety, and the record
indicated that the plaintiffs satisfactorily complied with the concerns of
the defendant’s engineer regarding the storm water management system.

Argued April 11—officially released September 24, 2019
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Procedural History

Appeal from the decision of the defendant denying
the plaintiffs’ application for approval of an affordable
housing development, brought to the Superior Court in
the judicial district of New Haven and transferred to
the judicial district of Hartford, Land Use Litigation
Docket, where the matter was tried to the court, Berger,
J.; judgment sustaining in part the plaintiffs’ appeal
and remanding the matter to the defendant for further
proceedings; thereafter, the court rendered judgment
sustaining the plaintiffs’ appeal, from which the defen-
dant, on the granting of certification, appealed to this
court. Affirmed.

Alfred J. Zullo, for the appellant (defendant).
Timothy S. Hollister, for the appellees (plaintiffs).
Opinion

DiPENTIMA, C. J. “[T]he key purpose of [General
Statutes] § 8-30g is to encourage and facilitate the much
needed development of affordable housing throughout
the state.” West Hariford Interfaith Coalition, Inc. v.
Town Council, 228 Conn. 498, 511, 636 A.3d 1342 (1994).
Accordingly, in passing the affordable housing statute,
the legislature eliminated the deference traditionally
given to commission judgments for affordable housing
applications. See Quarry Knoll II Corp. v. Planning &
Zoning Commission, 2566 Conn. 674, 716, 780 A.2d 1
(2001). This case exemplifies the significance of this
aspect of the affordable housing statute enacted in 1989.

The defendant, the Planning and Zoning Commission
of the Town of East Haven, appeals from the decision
of the Superior Court, sustaining the appeal of the plain-
tiffs, Autumn View, LLC (Autumn View), Statewide Con-
struction Corporation, and Vicki Imperato. On appeal,
the defendant claims that the court improperly con-
cluded that (1) the September 27, 2016 affordable hous-
ing application filed by the plaintiffs pursuant to § 8-
30g was not a new application, (2) the September 27,
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2016 application complied with a remand order issued
by the Superior Court, (3) evidence regarding the failure
to comply with town regulations did not support the
defendant’s denial of the application, and (4) evidence
of how the storm water drainage aspects of the applica-
tion posed significant dangers to human health and
safety did not support the defendant’s denial of the
application.! We disagree and, accordingly, affirm the
judgment of the Superior Court.

The record reveals the following facts and procedural
history. The plaintiffs are the owners of 17.09 acres of
undeveloped real property that includes frontage on
Strong Street and South Strong Street and abuts the
New Haven Municipal Golf Course. The property con-
tains several abandoned structures but is otherwise
undeveloped and contains no wetlands.

Pursuant to § 8-30g (b) (1), the plaintiffs submitted
an affordable housing application on December 20,
2012, that sought to amend the East Haven zoning regu-
lations to create a new “mixed income housing” zone,
to rezone the property to the newly created zone and
to approve a site plan to construct 105 detached single-
family homes in common interest ownership with thirty-
two homes deed restricted for forty years. To comply
with the requirement of § 8-30g (a) (6) that at least
thirty percent of the houses be price restricted, the plan
set aside thirty-two homes to be offered at a reduced
price. Sixteen homes were to be sold at sixty percent
of the median price in East Haven, and the other sixteen
would be sold at eighty percent of the median. Based
on 2012 data, the reduced price homes would be offered
at $155,175 and $222,084, respectively. The defendant
held a public hearing on the plaintiffs’ application on
February 6 and 20, 2013. In response to concerns raised

! We address the defendant’s third and fourth claims together as the issues
are intertwined.
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during the hearings, the plaintiffs submitted revisions
to the application that included changes to the detention
basins, sidewalks and lighting plan. Despite these revi-
sions, the defendant denied the application at a hearing
held on March 6, 2013.> The defendant also suggested
that the plaintiffs make a number of changes to the site
plan and zone change request in their application.?

In accordance with § 8-30g (h),* the plaintiffs submit-
ted a modified application to the defendant on March
27, 2013. The modified application responded to the

2 The defendant provided the following reasons for denying the applica-
tion: (1) “[TThe project is simply too dense and almost quadruples the
allowable development in [the] zone”; (2) “[t]he application is not consistent
with the neighborhoods”; (3) “[t]he application fails to comply with [East
Haven'’s] standard relative to roads and sidewalks,” which require thirty foot
roads and four and one-half feet sidewalks, (4) “[t]he plan has insufficient
drainage”; (5) “[t]he application, because of its density, would put a severe
strain on public services including, but not limited to, education”; (6) “[t]here
are other larger sites in [East Haven] that would more readily accommodate
the development with this number of units”; (7) “[t]he proposed application,
as [a] § 8-30g proposal, fails to provide an adequate affordability plan in
that [the plaintiffs] failed [to] present an accurate calculation of sales price([s]
for both 60 [percent] and 80 [percent] median income units an[d] they
have failed to designate an affordable manager that would manage the plan
throughout the [forty] years of its life”; (8) the plan fails to comply with
frontage guidelines and there should be at least 30 percent open space; and
(9) “[t]he allowable zone definition gives rise to abuse as other large parcels

in other parts of [East Haven] can be converted to a . . . mixed income
housing development in contravention of [East Haven’s] [p]lan of [d]evel-
opment.”

3 These suggested changes were as follows: (1) The project consist of no
more than sixty units, (2) have thirty foot roadways and four and one-
half foot sidewalks, (3) minimum road frontage of sixty feet, (4) minimum
sidelines of fifteen feet, (5) minimum front yard setbacks of twenty-five
feet, (6) minimum rear yard setbacks of thirty feet from the retention basin
and twenty five feet otherwise, (7) retention basins in the middle of the
development, (8) correct pricing calculations regarding the median price of
the affordable homes, (9) amended dimensional standards, (10) sufficient
off street overflow and visitor parking and (11) an agreement with an admin-
istrator that would be available after completion of the project to administer
the program for the forty years of its term.

* General Statutes § 8-30g (h) provides, in relevant part, that an applicant
whose affordable application is denied can “submit to the commission a
proposed modification of its proposal responding to some or all of the
objections or restrictions articulated by the commission, which shall be
treated as an amendment to the original proposal. . . .”
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defendant’s reasons for denial® of the revised applica-
tion and addressed the suggestions set forth by the
defendant.’

On May 29, 2013, the defendant held a public hearing
on the modified application. In preparation for this hear-
ing, the defendant retained an engineer, Geoffrey Jacob-
sen, to review, criticize, and comment on the site plan
submitted by the plaintiffs as part of the modified appli-
cation. He prepared a report regarding the plaintiffs’
plan submitted with their modified application, which
was not made available to the plaintiffs until the public
hearing on May 29, 2013. As a result, the plaintiffs were
unable to review and respond to Jacobsen’s criticisms.

® The modified application stated: (1) “Density, variation from an existing
approval, and allegations regarding lack of consistency with the [p]lan of
[c]onservation and [d]evelopment are not valid reasons for denial of an
application pursuant to § 8-30g”; (2) “[t]he homes proposed are comparable
in size and quality to many of those in the surrounding residential neighbor-
hood”; (3) “[t]he application and related [mixed income housing] [d]istrict
regulation have been revised to require and provide for roads [thirty] feet
wide and sidewalks [four and one-half] feet wide”; (4) “[t]he development
discharges to the public storm system, with no increase in the rate of runoff,
and with appropriate storm water renovation”; (5) “[f]iscal zoning and, in
particular, a desire to exclude school children, is not a valid reason to deny
any application pursuant to § 8-30g”; (6) “[n]Jone of the owners of [other
large parcels in East Haven] have proposed to develop them for affordable
housing”; and (7) “[t]he affordability plan has been revised” to correct the
sales prices and provides for an administrator.

5The plan submitted with the modified application also addressed the
suggestions provided by the defendant in the following ways: (1) “Limiting
the maximum number of units to [sixty] is not necessary to protect public
health and safety”; (2) “[t]he plan has been revised to include [thirty] foot
wide roadways and [four and one-half] foot wide sidewalks”; (3) “[m]inimum
road frontage of [sixty] feet is not necessary to protect public health and
safety”; (4) “[m]inimum sidelines of [fifteen] feet are not necessary to protect
public health and safety”; (5) “[m]inimum front yard setbacks of [twenty-
five] feet are not necessary to protect public health and safety”; (6) “[m]ini-
mum rear yard setbacks of [thirty] feet from the detention basins and [twenty-
five] feet otherwise are not necessary to protect public health and safety”
but “[t]he minimum rear yard setback has been increased to [twenty] feet”;
(7) “[r]elocation of the detention basins to the middle of the property is not
necessary to protect public health and safety”; (8) “[r]evised calculations
are provided”; and (9) “[t]he revised affordability plan provides for the
designation of an [a]dministrator.”
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Despite repeated requests by the plaintiffs for a continu-
ance in order to respond to the Jacobsen report, the
hearing concluded that same night.

On June 5, 2013, the defendant denied the modified
application for essentially the same reasons it had
denied the plaintiffs’ previous application.” On June 24,
2013, the plaintiffs appealed from the denial of the modi-
fied application to the Superior Court as provided in
§ 8-30g (h). On December 23, 2014, the Superior Court
sustained the plaintiffs’ appeal in part and remanded
the case to the defendant for further proceedings. Spe-
cifically, the Superior Court remanded the modified
application site plan and the corresponding proposed
zone change to the defendant only with respect to five
issues related to storm water management.® The court
required the defendant to “schedule, as soon as rea-
sonably possible, a meeting at which it will allow the
plaintiffs to respond, comment and discuss with the

" Specifically, the defendant stated: (1) “The project remains too dense
and is inconsistent with surrounding neighborhoods”; (2) “[t]he project fails
to abide by [the plaintiffs’] own development standards as to setbacks and
building location”; (3) “[t]he project fails to comply with [East Haven’s]
standards relative to [four and one-half] foot sidewalks on both sides of the
street and street lights to ensure health and safety of the homeowners”; (4)
“[t]he plan has insufficient off-street parking for residents and visitors to
ensure health and safety in the event of fire or police emergency”; (5) “[t]he
plan has insufficient drainage” and lacked an agreement to drain into Grannis
Lake; (6) the application was conclusory and devoid of data concerning
run-off; (7) “[t]he application, because of its density, would put a severe
strain on public services including but not limited to education”; (8) “[t]he
retention basin [number one] . . . is inappropriate and inconsistent with
[East Haven’s] zoning regulations and . . . [s]tate [g]uidelines for soil ero-
sion” and is unsafe; (9) the dam is “a structure [that] cannot be located in
a setback area”; and (10) “[t]he proposed application . . . fails to provide
an adequate affordability plan . . . and fails to designate an affordable
manager . . . .”

8 The five issues involving storm water drainage were: (1) “[T]he plan has
insufficient drainage”; (2) “the application is conclusory and devoid of data
concerning runoff”; (3) “retention basin number one is inappropriate and
fails to meet both the zoning regulations and the state guidelines for soil
erosion”; (4) “the dam is unsafe”; and (5) “the dam is a structure that cannot
be located in a setback area.”
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[defendant] Jacobsen’s analysis with particular atten-
tion to storm water management . . . and storm water
quality . . . .”

In order to effectuate the court’s remand order, the
plaintiffs submitted another application to the defen-
dant on September 27, 2016 (remand application).’ The
defendant held hearings on November 30 and December
8, 2016. At the outset, the plaintiffs’ counsel provided
an overview of the procedural history involving the
application and the changes that had been made in
response to the Superior Court’s remand order. He
emphasized how the purpose of the hearing was to
discuss the storm water issues on which the Superior
Court’s remand order had focused and to reach agree-
ment about the technical comments on the storm water
revisions in the remand application.

To prepare the site plan for the remand application,
the plaintiffs retained an engineering firm, Milone and
MacBroom, to develop the site plan and conduct storm
water calculations. Ted Hart, an engineer from Milone
and MacBroom, addressed the defendant and described
how, in preparing the design work for the remand appli-
cation, he and his team reviewed the 2013 site plan, the
report by Jacobsen dated May 28, 2013, and the 2014
Superior Court’s remand order. He explained in detail
the new storm water system in the site plan for the
remand application, emphasizing how this site plan
addressed each of the five issues set forth in the remand
order. Hart concluded by saying that “the plans and the
storm water management design meets the comments
in the 2013 review letter by Jacobsen Associates and

. we have been back and forth with Jacobsen Asso-
ciates and I believe we have addressed the comments.

° Prior to the plaintiffs’ submission of the remand application, the defen-
dant had filed with this court a petition for certification to appeal the decision
of the Superior Court from December 23, 2014. The defendant also sought
a stay from any action until this court rendered a decision on the petition
on April 17, 2015. Both were denied on April 22, 2015.
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I met with [Jacobsen] this morning quickly and went
through our last comments and responses and he is
going to be going through our responses probably one
more time.”

The hearing was continued to December 8, 2016,
when Hart testified that Jacobsen had reviewed the
storm water plans prepared by Hart and his firm for
the remand application. He further described his com-
munications with Jacobsen regarding the remand appli-
cation site plan. Jacobsen also addressed the defendant
at that hearing and described his communications with
Hart’s office since the November 30, 2016 hearing.
Jacobsen noted that the plaintiffs had agreed to accept
any additional comments or conditions that he may
have on any of the outstanding aspects of the site plan.

During the December 8, 2016 hearing, members of
the defendant questioned the plaintiffs’ counsel about
the scope of the remand application. Some commission-
ers thought these revisions had changed the site plan
so substantially that it could not be considered a new
iteration but, instead, required a new application. The
plaintiffs’ counsel disagreed and described the minor
changes that had been made to the modified applica-
tion, most of which were made in order for the site
plan submitted with the remand application to meet
Jacobsen’s concerns regarding the 2013 application.
The defendant provided the following reasons for its
decision to deny the remand application: (1) “The
[plaintiffs] failed to respond to the remand order of the
court as [they] failed to address Jacobsen’s analysis as
to the resubmission dated March 27, 2013, with particu-
lar attention to storm water management . . . and
storm water quality. . . as contained in his report
dated May 28, 2013”; (2) “[t]he submission to the [defen-
dant] constitutes an entirely new plan, which is not
contemplated or allowed under . . . [§] 8-30g (h) or
any other statute regulating affordable housing applica-
tions”; (3) “[t]he [plaintiffs] failed to prepare and resub-
mit hydrology reports, runoff calculations, and storm
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water impact analyses in response to Jacobsen’s
requests as to the resubmission dated March 27, 2013,
and instead prepared an entirely new plan for a new
development with a new drainage system thus support-
ing the [defendant’s] original decision that the drainage
system proposed in the March 27, 2013 plan could not
be built as designed and would not function as
designed”; (4) “[t]he new plan did not comply with . . .
§ 8-30g and is not a valid . . . § 8-30g [application]
insofar as it carelessly fails to meet the 30 [percent]
affordable housing ‘set aside’ requirement specified in
. . . § 8-30g [and] [t]he plan further violates the [plain-
tiffs’] own regulations as contained in the definition of
its [mixed income housing district] as well as [their]
own affordability plan by failing to provide for 30 [per-
cent] of the units to be set aside for affordable housing”;
(5) “[t]he plan violates [their] own [mixed income hous-
ing district] setback provisions as to the location of the
culverts and [fifteen] of the units”; (6) “[t]he plan failed
to address the adequacy and effectiveness of the natural
mechanical filtration mechanisms intended to treat run-
off and the prevention of a discharge of solids into
nearby water sources”; (7) “[t]he new plan contem-
plates a huge infrastructure project to connect to the
storm water system with a new sewer hookup being
built on Strong Street and down onto Robby Lane [and]
[t]here was no evidence before the [defendant] as to
the true scope of that project and its impact on the
adjoining neighborhoods”; and (8) “[t]he new plan did
not comply in several respects with the provisions rela-
tive to affordable housing development and the [defen-
dant] did not have sufficient information to develop
the appropriate conditions that would be necessary to
approve it.”

The plaintiffs appealed from the denial of their
remand application to the Superior Court. The court
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heard argument on April 10, 2017, and issued its memo-
randum of decision on July 24, 2017. In sustaining the
plaintiffs’ appeal, the court concluded that the “record
indicates that [the plaintiffs] satisfactorily complied
with Jacobsen’s concerns regarding the substantive
water management modifications. Additionally, the
[defendant] failed to comply with the mandatory review
process of § 8-30g (g) and has not sustained its burden
of proof under the statute.” The defendant thereafter
filed a petition for certification to appeal pursuant to
General Statutes § 8-8a (0). We granted the defendant’s
petition, and this appeal followed.

We begin our analysis by setting forth the legal princi-
ples that guide our review. Section 8-30g is a remedial
statute that exists outside of the traditional land use
statutory scheme. See Wisniowski v. Planning Com-
mission, 37 Conn. App. 303, 317-18, 655 A.2d 1146,
cert. denied, 233 Conn. 909, 6568 A.2d 981 (1995). The
legislature enacted the statute to address what the tradi-
tional land use scheme had failed to do, namely, to
confront the affordable housing crisis in Connecticut.
See id., 316-17.

Section 8-30g (g) provides in relevant part: “Upon
appeal . . . the burden shall be on the commission to
prove, based upon the evidence in the record compiled
before such commission that the decision from which
such appeal is taken and the reasons cited for such
decision are supported by sufficient evidence in the
record. The commission shall also have the burden to
prove, based on the evidence in the record compiled
before such commission, that (1) (A) the decision is
necessary to protect substantial public interests in
health, safety, or other matters which the commission
may legally consider; (B) such public interests clearly
outweigh the need for affordable housing; and (C) such
public interests cannot be protected by reasonable
changes to the affordable housing development.”
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Consistent with the remedial goals of this statute,
§ 8-30g (g) further provides that “[i]f the commission
does not satisfy its burden of proof under this subsec-
tion, the court shall wholly or partly revise, modify,
remand or reverse the decision from which the appeal
was taken in a manner consistent with the evidence in
the record before it.” Accordingly, the statute autho-
rizes the reviewing court “to employ much more expan-
sive remedies than are available to courts in traditional
zoning appeals.” (Internal quotation marks omitted.)
Brenwmor Properties, LLC v. Planning & Zoning Com-
mission, 162 Conn. App. 678, 710-11, 136 A.3d 24
(2016), aff'd, 326 Conn. 55, 161 A.3d 545 (2017); see
also Wisniowski v. Planning Commission, supra, 37
Conn. App. 320 (“§ 8-30g (c) takes away some of the
discretion that local commissions have under tradi-
tional land use law and allows the reviewing trial court
to effect a zone change if the local commission cannot
satisfy the statutory requirements for its denial of an
application”); R. Fuller, 9B Connecticut Practice Series:
Land Use Law and Practice (4th Ed. 2015) § 51.5, p. 192
(§ 8-30g grants “more authority than provided for in
other administrative appeals, and court can direct
agency to approve project as is or with suggested modi-
fications”); M. Westbrook, “Connecticut’s New Afford-
able Housing Appeals Procedure: Assaulting the Pre-
sumptive Validity of Land Use Decisions,” 66 Conn.
B.J. 169, 194 (1992) (describing how appeal procedure
of § 8-30g provides the reviewing “court great latitude”
and “several options for providing relief to the
developer”).

The standard of review embodied in § 8-30g (g)
requires the court to engage in a two part analysis. See
JPI Partners, LLC. v. Planning & Zoning Board, 259
Conn. 675, 690, 791 A.2d 552 (2002), citing Quarry Knoll
1I Corp. v. Planning & Zoning Commission, supra, 256
Conn. 726-27. First, a reviewing court must “determine
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whether the decision from which such appeal is taken
and the reasons cited for such decision are supported
by sufficient evidence in the record. . . . Specifically,
the court must determine whether the record estab-
lishes that there is more than a mere theoretical possi-
bility, but not necessarily a likelihood, of a specific
harm to the public interest if the application is granted.”
(Citation omitted; internal quotation marks omitted.)
River Bend Associates, Inc. v. Zoning Commission,
271 Conn. 1, 26, 856 A.2d 973 (2004). If the record
demonstrates that this standard is met, the reviewing
court “must conduct a plenary review of the record and
determine . . . whether the commission’s decision
was necessary to protect substantial interests in health,
safety or other matters that the commission legally may
consider, whether the risk of such harm to such public
interest clearly outweighs the need for affordable hous-
ing, and whether the public interest can be protected
by reasonable changes to the affordable housing devel-
opment.” Id. “Because the plaintiff[s’] appeal to the trial
court is based solely on the record, the scope of the
trial court’s review of the [defendant’s] decision and
the scope of [an appellate court’s] review of that deci-
sion are the same.” (Internal quotation marks omitted).
Id., 26-27, n.15.

I

The defendant first claims that the Superior Court
erred by concluding that the affordable housing applica-
tion filed by the plaintiffs pursuant to § 8-30g on Septem-
ber 27, 2016, was not a new application. The plaintiffs
counter that the court properly determined that the
remand application submitted on September 27, 2016,
did not constitute a new site plan but, rather, was an
updated plan submitted in accordance with its remand
order pursuant to § 8-30g (g). We agree with the plain-
tiffs.
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“Determining the scope of a remand [order] is a mat-
ter of law . . . [over which] our review is plenary.”
(Citations omitted.) State v. Tabone, 301 Conn. 708,
713-14, 23 A.3d 689 (2011). Accordingly, we review
whether the Superior Court properly determined that
the remand application was within the scope of the
remand order under this standard.

The following additional facts are necessary for our
discussion of this claim. At the December 8, 2016 hear-
ing, defendant’s chairman asked the plaintiffs’ counsel:
“After reading [this] . . . why wouldn’t you with these
major changes just supply us with a new application?

[T]here have been so many numerous changes,
am I correct to state that, a modified site plan of this
magnitude would have to come for a new hearing?” The
plaintiffs’ counsel responded: “[W]e actually considered
that and the answer and the conclusion that we came
to is . . . it’s basically the same plan. The streets are
in the same place; they are in the same location. We
have reduced the number [of units] down twice . . .
[t]he question that would cause you to think about a
new application would be if there was some substantial
off site impact that was not part of the first application,
the previous application. And we have reduced the
impacts. We have responded to . . . Jacobsen’s con-
cerns, but it’s basically the same plan.” The defendant,
however, concluded that the remand application was
an “entirely new” application. For that reason, among
others, the defendant denied this application.

The Superior Court reviewed the differences between
the remand site plan and the modified site plan and
determined that the changes that were made to the
remand application were done in order to comply with
Jacobsen’s concerns. Specifically, the court noted that
while there are four fewer units in the remand plan,
the layout of the plan is fundamentally unchanged. The
road widths, curbs, sidewalks, utilities, open space,
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parking, setbacks, landscaping and architecture are
essentially the same as the March, 2013 modified appli-
cation. The Superior Court further noted that the
changes were made in order to address the storm water
drainage issues raised by Jacobsen’s report. These
changes included modifications to detention ponds one
and two and the addition of detention pond three in
place of the club house and detention pond four in
place of five units. We agree with the Superior Court’s
determination that these changes were made in
response to Jacobsen’s report. Thus, because the site
plan submitted with the remand application was an
updated plan consistent with the Superior Court’s
remand order; see General Statutes § 8-30g (g); it did
not constitute a new plan. Further, on appeal to this
court, the defendant provided limited analysis in sup-
port of its assertion that the remand application was
truly a new application. Accordingly, we find no reason
to reverse the Superior Court’s determination that the
remand application was not a new application.'

II

The defendant next claims that the Superior Court
erred by concluding that the September 27, 2016 appli-
cation submitted by the plaintiffs complied with the
court’s remand order. The defendant claims that the
Superior Court’s language was “clear and unequivocal”
in that it directed the plaintiffs to present additional

0The defendant also argued sparingly in its brief and at oral argument
that the remand application failed as an affordable housing application under
§ 8-30g because the site plan indicated that less than thirty percent of the
units was set aside as affordable housing. The plaintiffs demonstrated that
the number of units on the site plan was incorrectly marked due to a
typographical error. The Superior Court agreed with the plaintiffs’ explana-
tion and also determined that the defendant could have approved the applica-
tion on the condition that the development contain the statutorily required
thirty percent affordable units. Here, the defendant has not demonstrated
that there is any reason for us to overturn the Superior Court’s determination
that the error in the number of units marked on the remand site plan was
no more than a typographical error.



September 24, 2019 CONNECTICUT LAW JOURNAL Page 35A

193 Conn. App. 18 SEPTEMBER, 2019 33

Autumn View, LLC v. Planning & Zoning Commission

evidence to the defendant about the modified applica-
tion’s storm water drainage system that had been sub-
mitted on March 27, 2013, before the remand order. Put
another way, the defendant contends that the remand
order allowed the plaintiffs to present additional infor-
mation only about the storm water drainage plan as it
was designed in the March, 2013 plan. Accordingly, the
defendant claims that the remand application, which
included the new storm water drainage system, is
beyond the scope of the remand order. This is an incor-
rect interpretation of the Superior Court’s remand
order.

“When a case is remanded for a rehearing, the trial
court’s jurisdiction and duties are limited to the scope
of the order.” Leabo v. Leninski, 9 Conn. App. 299, 301,
518 A.2d 667 (1986), cert. denied, 202 Conn. 806, 520
A.2d 1286 (1987); see also Tomasso Brothers, Inc. v.
October Twenty-Four, Inc., 230 Conn. 641, 643 n.3, 646
A.2d 133 (1994) (discussing how claim exceeding scope
of remand to trial court is not properly part of current
appeal). Remands to an administrative agency are sub-
ject to the same limitations. Garden Homes Manage-
ment Corp. v. Planning & Zoning Commission, 191
Conn. App. 736, 764-65, A.3d (2019). In
reviewing remand applications, there must be some
“give and take” between local planning and zoning
boards and the applicants before them. See Frito-Lay,
Inc. v. Planning & Zoning Commission, 206 Conn.
554, 567, 538 A.2d 1039 (1988) (“[T]he very purpose of
[a] hearing [is] to afford an opportunity to interested
parties to make known their views and to enable the
board to be guided by them. It is implicit in such a
procedure that changes in the original proposal may
ensue as a result of the views expressed at the hearing.”
[Internal quotation marks omitted.]).

The remand order from the Superior Court required
the defendant to provide the plaintiffs with an opportu-
nity to respond to Jacobsen’s comments about the
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storm water drainage system. The exchanges between
the defendant’s and plaintiffs’ experts over the course
of a year exemplify the Superior Court’s subsequent
observation that “the lengthy administrative review
process worked as intended; changes were made to
an application as part of the review process with com-
ments and further responses.” As a result of this com-
munication between Jacobsen and the plaintiffs’
experts, the remand application contained a revised
storm water drainage system that addressed the con-
cerns contained in Jacobsen’s report.

The record demonstrates how the remand application
satisfied Jacobsen’s reservations about the storm water
drainage. At the November 30, 2016 hearing, Jacobsen
discussed his communications with Hart, the plaintiffs’
engineer, about the remand application site plan. He
stated: “[T]here have been . . . some substantial
improvements in the overall plan since 2013 . . . .
[TThere has been a fair amount of back and forth
between our office and . . . Hart’s office in terms of
addressing not only the 2013 comments, but the follow
up comments that we had on November 11, [2016] and
then an e-mail exchange with even additional follow
up comments that we had over the course on December
2, [2016] and December 5, [2016]. Today we received I
think probably . . . the third . . . revision of the
storm water management report which we did look at
today. We spent the better part of the day looking at
[it]. We did not until this evening receive the actual
plans. So, I haven't really looked at the plans. There
were a number of, I would say, relatively minor com-
ments that would have to be preferably looking at the
plans and we haven’t done that. The storm water man-
agement report addresses the three key criteria that
are in the East Haven regulations and it has been
designed in accordance with the guidelines established
in the 2004 storm water quality manual. Now the basins
that have [been] designed will retain the runoff.”
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Jacobsen continued: “So there’s a substantial volume
that’s retained in these [storm water] basins before it
ever overflows into the storm drainage system in Strong
Street and then into Grannis Lake. So they have
addressed the volume aspect that [is] in the regulations.
They have addressed the peak discharge requirement
in the regulations. And by virtue of the fact that there’s
no discharge from the basin until a 50 year . . . storm,
they have addressed the suspended solids aspect
because there will be no discharge. Now the state guide-
lines require what they called the water quality volume
to be retained with the basin without overflowing it
and that’s the first inch . . . of runoff. And that’s really
to address what they call the first flush phenomenon
which is the initial runoff on the site that falls on land,
that falls on pavement and washes away that stuff off
fairly quickly and if that deposits in the basin at the
very beginning of the storm. And they have addressed
that aspect.” Jacobsen concluded his comments by say-
ing that the plaintiffs had agreed to accept any new
comments or conditions that Jacobsen may have going
forward about the application.

Thus, the court correctly found that the plaintiffs had
addressed and resolved Jacobsen’s concerns regarding
the drainage issues. This was in accordance with the
remand order, which provided the plaintiffs with the
opportunity to address Jacobsen’s concerns. Thus, the
essential purpose of the remand order was fulfilled
when Hart, the plaintiffs’ engineer, worked with Jacob-
sen to resolve the storm water management issues and
the two parties reached a consensus on the technical
elements of the storm water drainage system. Indeed, at
oral argument before this court, the defendant’s counsel
stated that the remand application site plan, which
includes the new drainage system, is “a better plan”
than the site plan proposed in the 2013 applications.
Jacobsen’s concerns about the storm water drainage
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system were remedied in the remand application, which
was well within the scope of the Superior Court’s
remand order.

Accordingly, we agree with the Superior Court’s
determination that the remand application submitted
by the plaintiffs on September 27, 2016, complied with
the remand order.!!

1'This court recently decided Garden Homes Management Corp. v. Plan-
ning & Zoning Commission, 191 Conn. App. 736, A.3d (2019).
That case also involved a denial of a § 8-30g application. Following the
appeal by the plaintiffs to the Superior Court, the court issued a remand
order for the “issue of the [plaintiffs’] most recent redesign of the access
way and apartment building . . . for due consideration by the commission.
Id., 744. The Superior Court also ordered that the plaintiffs “should submit
to the commission a fully engineered site plan indicating the provision of
the turning radii necessary to allow [firetrucks] and other large vehicles to
turn around and exit the site with minimal reverse travel, both via elimination
of four parking spaces and three units . . . and by other means.” Id., 744-45.
On remand, the plaintiffs submitted a revised site plan that proposed reduc-
ing the number or units and replacing four parking spaces with a fire lane
that would serve as a turnaround for firetrucks. Id., 745. During the hearing
before the defendant regarding the revised plan, the defendant reviewed a
new report that repeated and expanded on concerns regarding the access
way and lack of a secondary entrance, matters on which the Superior Court
ruled, as well as additional information that had not been before the defen-
dant previously. Id., 763. The defendant again denied the application. The
plaintiffs subsequently appealed to the Superior Court, which sustained the
plaintiffs’ appeal. The Superior Court found that the defendant had gone
outside the scope of the limited remand by “instead of focusing on the issue
that was remanded, using the remand to bolster its previous objections,
which had been ruled on and rejected.” Id. This court agreed with the
Superior Court and rejected the defendant’s appeal. This court concluded
that the “commission had its chance, and was not entitled to treat the court’s
limited remand as a second bite at the apple.” Id., 765.

In Garden Homes, the defendant exceeded the scope of the remand order
by reviewing additional information on issues that either the court previously
had ruled on or had not been reviewed by the commission earlier, though
they had the opportunity to do so. The commission did not find that there
were new health and safety risks posed by the revised site plan. Rather,
the defendant used the remand order as an opportunity to rehash past
arguments that had been reviewed and rejected. Id., 763.

Here, the plaintiffs did not exceed the scope of the remand because the
changes made to the remand site plan were done in furtherance of the court’s
remand and to address Jacobsen’s concerns about storm water drainage.

Our conclusion that these revisions do not constitute a new plan does not
foreclose the opportunity for planning and zoning commissions to challenge
revisions in remand plans that pose substantial risks to health and safety.
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The defendant next claims that the Superior Court
erred by improperly concluding that (1) evidence
regarding the application’s failure to comply with town
regulations did not support the defendant’s denial of
the revised and remand applications and (2) evidence
of how the storm water drainage system described in
the application submitted with the remand application
posed significant dangers to human health and safety
did not support the defendant’s denial of the applica-
tions. Because the defendant failed to meet its burden
to show that sufficient evidence existed in the record
to support its denial of the revised and remand applica-
tions as necessary to protect health and safety, it cannot
prevail on these claims.

The core requirement of § 8-30g requires a planning
and zoning commission to prove that its decision to
deny an affordable housing development is necessary
to protect substantial public interests in health, safety,
or other matters that the commission may legally con-
sider; such public interests clearly outweigh the need
for affordable housing; and such public interests cannot
be protected by reasonable changes to the affordable
housing development. General Statutes § 8-30g (g).
There must be sufficient evidence in the record to sup-
port the commission’s denial. General Statutes § 8-30g
(2); see, e.g., Brenmor Properties, LLC v. Planning &

See § 8-30g (g). Just as the defendant in Garden Homes was unable to
consider new information that was beyond the scope of the remand order,
the plaintiffs here similarly would be barred from making significant changes
to the site plan that were unrelated to the purpose of the remand order. An
example of an unrelated change would be if the plaintiffs added four units
to the site plan to increase the number of units, as opposed to removing
four units in order to add another detention pond. In such an instance, the
additional units had not been added in order to satisfy the remand order’s
focus on storm water drainage and the plaintiffs would have improperly
gone beyond the scope of order. In addition, the defendant would have been
able to apply the mandatory review of § 8-30g to see if the additional units
pose a risk to the health and safety of the community.
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Zoning Commission, supra, 162 Conn. App. 698-700.
Sufficient evidence in the context of § 8-30g (g) is “less
than a preponderance of the evidence, but more than
a mere possibility. . . . [T]he zoning commission need
not establish that the effects it sought to avoid by deny-
ing the application are definite or more likely than not
to occur, but that such evidence must establish more
than a mere possibility of such occurrence.” (Internal
quotation marks omitted.) Christian Activities Coun-
cil, Congregational v. Town Council, 249 Conn. 566,
585, 735 A.2d 231 (1999). The defendant did not need
to prove that there is a definite likelihood of a certain
type of harm due to the development, but it did have to
demonstrate that there is more than a mere theoretical
possibility. See River Bend Associates, Inc. v. Zoning
Commission, supra, 271 Conn. 26.

First, the defendant argues that the Superior Court
should have considered the fact that the plaintiffs’ appli-
cations did not comply with a particular East Haven
zoning regulation™ regarding the submission of a storm
water management plan, including calculations of
storm water runoff rates and inclusion of a hydrology
report, with the modified plan on March 27, 2013, as
support for the denial of the remand application submit-
ted on September 27, 2013. At the January 11, 2017
hearing, Demayo, one of the defendant’s members,
argued that “the [plaintiffs’] decision not to prepare and
submit hydrology reports, runoff calculations and storm
water impact analysis in response to Jacobsen’s analy-
sis as to the resubmission dated March 27, 2013, and

12 Section 48.5.7 of the East Haven Zoning Regulations requires “calcula-
tions of storm water runoff rates, suspended solids removal rates, and soil
infiltration rates before and after completion of the activity being proposed
in the application.” Section 48.5.8 requires “a hydrology study of predevelop-
ment site conditions. Said study shall be conducted at the level of detail
commensurate with the probable impact of the proposed activity and should
extend downstream to the point where the proposed activity causes less
than a five (5) percent change in the peak flow rates.”
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rather to prepare an entirely new plan for a new devel-
opment with a new drainage system supports the
[defendant’s] original decision that the drainage system
contemplated in the March 27, 2013 plan could not be
built as designed and would not function as designed.”
As noted by the Superior Court, by submitting the
remand application with a revised storm water drainage
system, however, the previous forms of the plaintiffs’
application and any accompanying noncompliance with
East Haven zoning regulations had been superseded. It
may well be that the 2013 versions of the application
did include an inadequate storm water drainage system,
but with the submission of the remand application, any
such deficiency had been remedied. The application
submitted on September 27, 2016, replaced the 2013
applications, and accordingly, any zoning noncompli-
ance issues with those applications were not pertinent
to the consideration of the 2016 application. Hart also
testified during the hearing on the remand application
that relevant East Haven zoning regulations and DEEP
water quality standards had been met.

Failing to comply with a zoning regulation that is
directed to protect public health and safety may satisfy
the sufficient evidence requirement under § 8-30g (g).
Brenmor Properties, LLC v. Planning & Zoning Com-
mission, supra, 162 Conn. App. 698. The commission,
however, must still demonstrate that denying an appli-
cation on the basis of a failure to comply with a cer-
tain zoning ordinance is necessary under § 8-30g (g).
Id. Noncompliance with a zoning regulation alone is
not enough to support a commission’s denial of an
affordable housing development application under § 8-
30g (g). See id., 698-99. The principal aim of § 8-30g
(g) is to prevent pretextual denial of affordable housing
applications. See id., 697. Section 8-30g (g) “does not
allow a commission to use its traditional zoning regula-
tions to justify a denial of an affordable housing applica-
tion, but rather forces the commission to satisfy the
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statutory burden of proof.” Wisnitowski v. Planning
Commission, supra, 37 Conn. App. 317; see also Quarry
Knoll II Corp. v. Planning & Zoning Commission,
supra, 294 Conn. 716. In order for noncompliance of a
zoning regulation to support a commission’s denial of
an affordable housing application filed pursuant to § 8-
30g, the commission must further demonstrate, as part
of its burden in an affordable housing application
appeal, that compliance with such standards is neces-
sary to protect the public interest, that the risk of harm
clearly outweighs the need for affordable housing, and
that there is no reasonable change to the affordable
housing development that could be made to protect the
public interest. Brenmor Properties, LLCv. Planning &
Zoning Commission, supra, 699-700. Here, the defen-
dant failed to demonstrate how the plaintiffs’ purported
lack of compliance with a zoning regulation would meet
this burden required under § 8-30 (g). Thus, even if
any noncompliance of the 2013 plans with East Haven
zoning regulations was pertinent to the court’s review
of the defendant’s denial of the September 27, 2016
remand application, the defendant failed to carry its
burden under § 8-30g (g).

In addition, the defendant argues that the court failed
to consider evidence in the record about the risks to
health and safety posed by both the March 27, 2013
modified application and the September 27, 2016
remand application. Here, too, the defendant failed to
meet its burden under § 8-30g (g). The defendant argues
that because it provided reasons why the plaintiffs’
applications were denied, the defendant met its burden
under § 8-30g (g). This is an inaccurate characterization
of the defendant’s statutory duties under § 8-30g (g).
As noted by the Superior Court and discussed pre-
viously, § 8-30g (g) places an affirmative duty on a
commission to demonstrate that its denial of an applica-
tion is necessary to protect the public interest, that the
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risk of harm clearly outweighs the need for affordable
housing, and that there is no reasonable change to the
affordable housing development that could be made to
protect the public interest. Here, in denying the different
versions of the plaintiffs’ applications, the defendant
failed to demonstrate that there is any, much less suffi-
cient, evidence in the record that shows that denying
the affordable housing development was necessary to
protect a substantial interest in health and safety. Sim-
ply listing reasons why an affordable housing applica-
tion was denied does not meet the standard of § 8-30g
(2). Thus, the Superior Court correctly determined that
the defendant failed to carry its burden pursuant to
§ 8-30g.

In conclusion, we agree with Superior Court’s apt
summary sustaining the plaintiffs’ appeal: “The record
indicates that [the plaintiffs] satisfactorily complied
with Jacobsen’s concerns regarding the substantive
water management modifications. Additionally, the
[defendant] failed to comply with the mandatory review
process of § 8-30g (g) and has not sustained its burden
of proof under the statute. Specifically, the [defen-
dant’s] decision on remand is not supported by suffi-
cient evidence in the record. There is not even a
theoretical possibility of harm articulated by the [defen-
dant]. Even if there were and assuming arguendo that
storm water management is a substantial public inter-
est, a review of the record does not indicate how the
[defendant’s] denial on remand is necessary to protect
the public interest, how the public interest outweighed
the need for affordable housing, or that the public inter-
est could not be protected by changes to the plan.”

The judgment is affirmed.

In this opinion, the other judges concurred.
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PUTNAM PARK APARTMENTS, INC., ET AL. v.
PLANNING AND ZONING COMMISSION
OF THE TOWN OF GREENWICH
ET AL.

(AC 41696)

Alvord, Bright and Bear, Js.
Syllabus

The plaintiffs appealed to the trial court from the decision of the defendant
Planning and Zoning Commission of the Town of Greenwich approving
the applications of the defendant N Co. for a special permit and a site
plan to construct a new building on property owned by C and leased
to N Co., which abuts the plaintiffs’ properties. The trial court rendered
judgment dismissing the appeal, from which the plaintiffs, on granting
of certification, appealed to this court. They claimed, inter alia, that the
trial court improperly agreed with the commission’s interpretation of a
certain building zone regulation (§ 6-94 [b] [1]) to allow the commission
to permit a building closer than 100 feet from the plaintiffs’ property
lines if, after considering the proposed use and its specific location,
the commission found that the closer distance would not produce any
adverse impacts on the abutting properties. Specifically, the plaintiffs
claimed that § 6-94 (b) (1) allows the commission to locate a building
closer than 100 feet from their property lines only if that closer location
affirmatively will protect the plaintiffs from whatever adverse impacts
they would endure if the building were located 100 feet or more from
their property lines. Held:

1. The trial court properly determined that the commission’s construction
of § 6-94 (b) (1) of the regulations was proper; the plain language of
the regulation requires the commission to consider the particular use
and specific location of charitable institutions applying for a permit to
construct a building less than 100 feet from a neighboring property line,
the requirement in the regulation that the permit may not be issued
unless the lesser distance would protect the property owners from
adverse impacts requires the commission to find by substantial evidence
that there will be no adverse impacts on adjacent properties due to
the building being closer than 100 feet, and the plaintiffs’ construction
implied a decision-making process not set forth in the regulation.

2. There was substantial evidence in the record from which the commission
could have concluded that the proposed facility was in compliance with
certain building zone regulations (§§ 6-15 and 6-17), which required the
commission to take into account whether N Co.’s proposed facility
was in conformity with the plan of conservation and development; the
evidence demonstrated that N Co. has operated on C’s property for
approximately forty years, that it has been part of the residential neigh-
borhood during that time, that it currently operates out of facilities that
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are not adequate to meet the needs of the community, and that it serves
an important function in the community, the proposed building, which
will be located on C’s property adjacent to where N Co. currently oper-
ates, is closer to the plaintiffs’ properties to protect natural resources,
including mature trees, and under N Co.’s proposal, exiting drainage
would be improved, new trees and vegetation will be planted, and the
proposed facility would complement existing buildings on the site and
have no adverse impact on the historical nature of the area.

3. The trial court and commission properly concluded the provision (§ 6-
95) of the building zone regulations governing accessory uses does not
apply to N Co.’s special permit application; the proposed building meets
apermitted use definition for special exceptions under a separate regula-
tion (§ 6-94), which addresses nonresidential uses, and it was illogical
to apply § 6-95 to § 6-94 uses such as N Co.’s proposed building.

Argued May 20—officially released September 24, 2019
Procedural History

Appeal from the decision by the named defendant
approving the applications by the defendant Neighbor
to Neighbor, Inc., to construct a new building on prop-
erty owned by defendant the Parish of Christ Church,
and for other relief, brought to the Superior Court in
the judicial district of Stamford-Norwalk and tried to
the court, Hon. Taggart D. Adams, judge trial referee;
judgment dismissing the appeal, from which the plain-
tiffs, on the granting of certification, appealed to this
court. Affirmed.

Stephen G. Walko, with whom, on the brief, was
Andrea C. Sisca, for the appellants (plaintiffs).

FEvan J. Seeman, with whom were John K. Wetmore
and Edward V. O’Hanlan, for the appellees (named
defendant et al.).

Opinion

BRIGHT, J. The plaintiffs, Putnam Park Apartments,
Inc. (Putnam Park), and Putnam Hill Apartments, Inc.
(Putnam Hill), appeal from the judgment of the Superior
Court affirming the decision of the defendant Planning
and Zoning Commission of the Town of Greenwich
(commission), which had approved the special permit
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and site plan applications of the defendant Neighbor
to Neighbor, Inc. (Neighbor), to construct a new build-
ing on property, owned by the defendant Parish of
Christ Church (Church) and leased to Neighbor, abut-
ting the plaintiffs’ properties.! On appeal, the plaintiffs
claim that the court improperly (1) agreed with the
commission’s interpretation of § 6-94 (b) (1) of the
Greenwich building zone regulations (regulations), (2)
concluded that the commission properly found that the
record contained substantial evidence that Neighbor’s
proposal was consistent with §§ 6-15 and 6-17 of the
regulations, and (3) concluded that § 6-95 of the regula-
tions did not apply to Neighbor’s special permit applica-
tion. We affirm the judgment of the Superior Court.

The following facts, as revealed by the record, and
procedural history inform our review. Neighbor is a
charitable corporation that has provided clothing and
food to people in need within the Greenwich community
for approximately forty years. Neighbor operates out
of a 2300 square foot space in the basement of two
buildings on Church’s property, located at 248 East
Putnam Avenue. That space, however, is not handi-
capped accessible, and it does not meet the needs of
Neighbor and the people it serves. Because of the limita-
tions of the space at 248 East Putnam Avenue, Neighbor
has resorted to the use of approximately 600 square feet
of onsite storage containers. To address these issues,
Church and Neighbor reached an agreement whereby
Neighbor will lease a portion of Church’s property
located at 220 East Putnam Avenue in order to construct
a parking and loading area, and a new 6363 square foot
building, which will provide Neighbor with administra-
tive offices, a community room, and the necessary space
for clothing and food intake and distribution (pro-
posed facility).

! Church and the commission each have adopted the brief of Neighbor
and have elected not to file their own briefs.
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The property at 220 East Putnam Avenue is a trapezoi-
dal shaped parcel consisting of 5.25 acres situated south
of East Putnam Avenue approximately where Park Ave-
nue and Park Place intersect with East Putham Avenue
from the north. The property is in an R-20 zone. This
property also is the site of the Tomes-Higgins House, a
nineteenth century residence designed by Calvert Vaux,
and an associated carriage house, located in a setting
with mature trees in downtown Greenwich. Putnam
Hill’s property is located and abuts on the southern end
of 220 East Putnam Avenue’s eastern boundary, and
Putnam Park’s property is located and abuts 220 East
Putnam Avenue’s southern boundary. Putnam Hill and
Putnam Park are apartment complexes containing a
total of 397 individually owned apartments between
them. To the east of 220 East Putnam Avenue is 248
East Putnam Avenue, which is the location of Church’s
parish house, annex, and sanctuary, and is the location
out of which Neighbor currently operates.

On October 14, 2015, Neighbor filed a special per-
mit application and a preliminary site plan application
with the commission to permit the construction of the
proposed facility. During discussions, Neighbor and
Church informed the commission that there would be
no significant changes in Neighbor’s present programs.
After the submission of its preliminary application, the
commission held public hearings on December 8, 2015,
and February 2 and 23, 2016. The commission, there-
after, recognized that Neighbor’s current needs were
not being met, and it voted to have Neighbor submit a
final site plan and special permit applications for its
proposed facility. The commission noted that the pro-
posed Neighbor building would be situated 100 feet
from the rear (southern) property line and approxi-
mately thirty-eight feet from the eastern property line,”

%2 As a result of preliminary discussions with the commission, Neighbor
had agreed previously to move the building ten feet north; and slightly more
than 100 feet from the southern boundary line.
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and it set forth specific items that Neighbor needed to
address in its final application. Among those items were
the relocation of the rear parking area for the new
building, the hours of operation, the protection of all
existing mature trees on the property, additional buff-
ering from adjacent properties, and the outstanding
comments from other town departments and commis-
sions, as well as from the commission’s traffic consul-
tant, the BETA Group.

On May 27, 2016, Neighbor submitted its final site
plan and special permit applications. Following public
hearings held on September 8, 2016, and October 4,
2016, the commission voted, on October 18, 2016, to
grant Neighbor’s final site plan and special permit appli-
cations, with several conditions imposed. In a Novem-
ber 1, 2016 letter, the full decision of the commission,
detailing its findings and conditions of approval, was
sent to Neighbor’s attorney.? The special permit certifi-
cate and the site plan approval certificate also were
issued on that day. By complaint dated November 8§,
2016, the plaintiffs appealed to the Superior Court from
the commission’s decision to approve the site plan and
issue a special permit to Neighbor. On March 6, 2018,
the Superior Court, Hon. Taggart D. Adams, judge trial
referee, after determining that the plaintiffs properly
had established aggrievement, which is not challenged
on appeal to this court, concluded, in a thoughtful and
thorough memorandum of decision, that the commis-
sion properly had interpreted its regulations and that
there was substantial evidence in the record to support
the commission’s decision, and it dismissed the plain-
tiffs’ appeal. Following our granting of the plaintiffs’
petition for certification to appeal; see General Statutes

*The letter specifically stated that its contents had been reviewed by
members of the commission and that the letter reflected the commission’s
October 18, 2016 decision.
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§ 8-8 (0); this appeal followed. Additional facts will be
set forth as necessary.

I

The plaintiffs first claim that the court erred in agree-
ing with the commission’s interpretation of § 6-94 (b)
(1) of the regulations. The plaintiffs argue: “In finding
that the [cJommission correctly interpreted and prop-
erly applied [§] 6-94 (b) (1) [of the regulations], the . . .
[c]ourt necessarily interpreted [§] 6-94 (b) (1). Such
interpretation was contrary to the plain language of the
regulation and should be reversed.” We disagree.

“Because the interpretation of the regulations pre-
sents a question of law, our review is plenary. . . .
Additionally, zoning regulations are local legislative
enactments . . . and, therefore, their interpretation is
governed by the same principles that apply to the con-
struction of statutes. . . . Ordinarily, [appellate courts
afford] deference to the construction of a statute
applied by the administrative agency empowered by
law to carry out the statute’s purposes. . . . Cases that
present pure questions of law, however, invoke a
broader standard of review than is ordinarily involved
in deciding whether, in light of the evidence, the agency
has acted unreasonably, arbitrarily, illegally or in abuse
of its discretion. . . . Furthermore, when [an] agency’s
determination of a question of law has not previously
been subject to judicial scrutiny . . . the agency is not
entitled to special deference. . . . [I]t is for the courts,
and not administrative agencies, to expound and apply
governing principles of law.” (Citation omitted; internal
quotation marks omitted.) Field Point Park Assn., Inc.
v. Planning & Zoning Commission, 103 Conn. App.
437, 439-40, 930 A.2d 45 (2007).

Section 6-94 (b) (1) of the regulations provides in
relevant part: “The following uses shall be permitted
in ... R20 ... zones . .. when authorized by the
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. . . [clommission by [s]pecial [p]ermit issued pursu-
ant to [§] 6-17 [of the regulations] . . . philanthropic
or charitable institutions not of a penal or correctional
nature . . . provided that any building so permitted
shall be located not less than one hundred (100) feet
from any street or lot line unless the [c]ommission
Sfinds in consideration of the particular use and its
specific location that a lesser distance will protect
adjacent property owners from adverse impacts.”
(Emphasis added.)

The plaintiffs argue: “There is no dispute between
the parties that . . . Neighbor is a qualified charitable
institution as contemplated by [§] 6-94 (b) (1). The sec-
ond part of [§] 6-94 (b) (1) [however] states that a special
permit may be issued, ‘provided that any building so
permitted shall be located not less than one hundred
(100) feet from any street or lot line unless the [c]Jom-
mission finds in consideration of the particular use and
its specific location that a lesser distance will protect
adjacent property owners from adverse impacts.’ It is
this limitation on the [c]Jommission’s authority that the
[c]ommission, and subsequently the . . . [c]ourt, mis-
interpreted.” Specifically, the plaintiffs contend that the
language of § 6-94 (b) (1) “clearly required [d]efendant
Neighbor to identify any adverse impacts to [the]
[p]laintiffs’ properties arising from locating the building
100 feet or more from the abutting property lines, then
show that moving the building within the 100 foot set-
back will protect [the] [p]laintiffs from those adverse
impacts.”

The plaintiffs construe § 6-94 (b) (1) to allow the
commission to locate a building closer than 100 feet
from their property lines only if that closer location
“affirmatively will protect” the plaintiffs from whatever
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adverse impacts they would endure if the building were
located 100 feet or more from their property lines. In
other words, unless moving the proposed building loca-
tion closer than 100 feet “affirmatively will protect”
against adverse impacts on the plaintiffs created by
the farther location, the commission does not have the
authority to permit it; this would be true even if it would
be impossible for the applicant to build at a distance
of more than 100 feet and the closer location would
have no adverse impacts on the plaintiffs whatsoever.

The Superior Court and the commission, on the other
hand, construed § 6-94 (b) (1) to allow the commission
to permit a building closer than 100 feet from the plain-
tiffs’ property lines if, after considering the proposed
use and its specific location, the commission finds that
the closer distance would not produce any adverse
impacts on the abutting properties. In other words, they
concluded that the commission has the authority, after
considering the specific proposed use and location of
the area for which the special permit is sought, to permit
a building closer than 100 feet from the property line
if there would be no adverse impacts on the plaintiffs
created by the closer location.* We agree with the court
that the commission’s interpretation was correct.

Section 6-94 (b) (1) of the regulations specifically
requires the commission to consider “the particular use
and its specific location” when it considers whether
to permit a philanthropic or charitable institution to
construct a building less than 100 feet from a neigh-
boring property line, which, by its language, gives the

4 When asked during oral argument what adverse impacts the plaintiffs
believed were created by the closer location, the plaintiffs’ attorney refer-
enced one resident of Putnam Park who had stated that there would be
asphalt where green grass used to be and his view of the Tomes-Higgins
House would become obstructed.
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commission some amount of discretion to grant the
special permit after considering the use and location
of the proposed building. The regulation also provides,
however, that the commission may not permit such a
building unless that “lesser distance will protect adja-
cent property owners from adverse impacts.” We con-
strue that restriction to mean that the commission must
find, by substantial evidence, that there will be no
adverse impacts on the adjacent property due to the
building being closer than 100 feet.” This conclusion
is based on the plain and straightforward wording of
the regulation.

By contrast, the plaintiffs have offered a convoluted
interpretation that implies a decision-making process
not set forth in the regulation. According to the plain-
tiffs, the commission first would have to determine
whether there were any adverse impacts on abutting
property owners from permitting the building anywhere
that was more than 100 feet from the lot line. Only if
there is a determination that such adverse impacts exist
could the commission then consider whether permit-
ting the building within 100 feet of the lot line would

® The commission observed that the proposed building would be 100 feet
from the rear property line and 38.8 feet from the eastern property line, but
that this would have no adverse impacts on the plaintiffs because the only
part of the plaintiffs’ facilities less than 100 feet from the proposed building
would be the caretaker’s office at Putnam Hill, which, according to the
commission, has people coming and going throughout the day. The commis-
sion also found that the closer distance was acceptable, in part, because
moving the building to the west would require the elimination of mature
trees that are part of the landscape environment of the neighborhood, and
that the proposed landscaping between 220 East Putnam Avenue and the
plaintiffs’ properties would work to screen any potential impacts of the
proposed facility. The commission, in the exercise of caution, also placed
a number of restrictions on the proposed Neighbor facility, including the
hours of operation, the number and schedule of deliveries, the hours of
lighting for the building and the exterior, no night time meetings or activities,
the times of trash pickup and no change in the current location of the
dumpster, and compliance with municipal noise regulations.
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protect the abutting owners from the adverse impacts
they would have experienced had the building been
located more than 100 feet from the lot line. Although
the town may have been able to adopt a regulation that
provided for such a process, it did not do so with its
adoption of § 6-94 (b) (1). We will not read into a regula-
tion words or limitations that are not there. See Red
Hill Coalition, Inc. v. Conservation Commission, 212
Conn. 710, 726, 563 A.2d 1339 (1989) (absent direction
from legislative body, court will not read into legisla-
tion requirement that is not expressed therein); Point
O’ Woods Assn., Inc. v. Zoning Board of Appeals, 178
Conn. 364, 366, 423 A.2d 90 (1979) (“courts cannot, by
construction, read into statutes provisions which are
not clearly stated”). Furthermore, we will adopt an
interpretation of a regulation or statute consistent with
its plain language over one that requires mental gymnas-
tics to reach a desired result. See Kobyluck Bros., LLC
v. Planning & Zoning Commission, 167 Conn. App.
383, 392, 142 A.3d 1236 (“[b]ecause zoning regulations
are in derogation of common law property rights . . .
the regulation[s] cannot be construed beyond the fair
import of [their] language to include or exclude by
implication that which is not clearly within [their]
express terms . . . [and] doubtful language will be
construed against rather than in favor of a [restriction]”
[citations omitted; internal quotation marks omitted]),
cert. denied, 323 Conn. 935, 151 A.3d 838 (2016). Accord-
ingly, we conclude that the court properly determined
that the commission’s construction of § 6-94 (b) (1)
was proper.

I

The plaintiffs also claim that the court improperly
concluded that the commission properly found that the
record contained substantial evidence that Neighbor’s
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proposal is consistent with §§ 6-15° and 6-17 (d)” of the
regulations. We are not persuaded.

b Section 6-15 of the regulations, titled “standards,” provides in relevant
part: “(a) The [p]lanning and [z]oning [c]Jommission may approve applica-
tions for preliminary site plans or deny applications for preliminary site
plans according to the standards set forth in this [r]egulation. Alternatively,
as a condition of approval, the [c]ommission may require such modifications
of the proposed plans as it deems necessary to comply with [r]egulations.
In determining whether to approve application for preliminary site plans,
deny such applications, or approve such application with modifications, the
[p]lanning and [z]oning [c]ommission shall take into consideration the public
health, safety and general welfare and the comfort and convenience of the
general public, taking into account whether the applicant has satisfied the
following specific objectives:

“(1) Conformity of all proposals with the [p]lan of [d]evelopment. . . .

“(3) The protection of environmental quality and the preservation and
enhancement of property values. At least the following aspects of the site
plan shall be evaluated to determine the conformity of a site plan to this
standard:

“(a) Adequacy of open spaces, screening and buffering between similar
and dissimilar uses to assure light, air, privacy and freedom from nuisance
or other disturbance.

“(b) The location, height and materials of walls, fences, hedges and plant-
ings so as to ensure harmony with adjacent development, screen parking
and loading areas, and conceal storage areas, utility installations and other
such features, all in conformity with the requirements of [§] 6-176 of the
[b]uilding [z]one [r]egulations;

“(c) The prevention of dust and erosion through the planting of ground
cover or installation of other surfaces;

“(d) The preservation of natural attributes and major features of the site
such as wetlands, highly erodible areas, historic structures, major trees and
scenic views both from the site and onto or over the site;

“(e) The conformity of exterior lighting to the requirements of [§§] 6-151
to 6-153 of the [b]uilding [z]one [r]egulations;

“(f) The design and arrangement of buildings and accessory facilities and
the installation of proper shielding so as to minimize noise levels at the
property boundary;

“(g) The provision of adequate storm and surface water drainage facilities
to properly drain the site while minimizing downstream flooding, yet not
adversely affect water quality as defined by the State Department of Environ-
mental Protection.

“(4) A high quality of building design, neighborhood appearance, and
overall site design. At least the following aspects of the site plan shall be
evaluated to determine the conformity of a site plan to this standard:

“(a) A design in harmony with existing and/or proposed neighborhood
appearance, as shown by the exterior appearance of the buildings, their
location on the site, and their relationship to the natural terrain and vegeta-
tion and to other buildings in the immediate area. . . .”

" Section 6-17 (d) of the regulations provides in relevant part: “In reviewing
special permits, the [p]lanning and [z]oning [c]ommission shall consider all
the standards contained in [§] 6-15 (a). In granting any special permit the
[c]ommission shall consider in each case whether the proposed use will:

“(1) Be in accordance with the [p]lan of [d]evelopment. . . .
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“General Statutes § 8-2 (a) provides in relevant part
that local zoning regulations may provide that certain
. uses of land are permitted only after obtaining a
special permit or special exception . . . subject to
standards set forth in the regulations and to conditions
necessary to protect the public health, safety, conve-
nience and property values. . . . A special permit
allows a property owner to use his property in a manner
expressly permitted by the local zoning regulations.
. The proposed use, however, must satisfy stan-
dards set forth in the zoning regulations themselves as
well as the conditions necessary to protect the public
health, safety, convenience and property values. . . .
An application for a special permit seeks permission
to vary the use of a particular piece of property from
that for which it is zoned, without offending the uses
permitted as of right in the particular zoning district.
. . . When ruling upon an application for a special per-
mit, a planning and zoning board acts in an administra-
tive capacity. . . . [Its] function . . . [is] to decide
within prescribed limits and consistent with the exer-
cise of [its] legal discretion, whether a particular section
of the zoning regulations applies to a given situation
and the manner in which it does apply. . . . Review of
a special permit application is inherently fact-specific,
requiring an examination of the particular circum-
stances of the precise site for which the special permit
is sought and the characteristics of the specific neigh-
borhood in which the proposed facility would be built.”
(Citations omitted; internal quotation marks omitted.)
Meriden v. Planning & Zoning Commission, 146 Conn.
App. 240, 244-45, 77 A.3d 859 (2013).

“In reviewing a decision of a zoning board, a review-
ing court is bound by the substantial evidencerule . . . .

“(11) Will not materially adversely affect residential uses, nor be detrimen-
tal to a neighborhood or its residents, nor alter a neighborhood’s essential
characteristics. . . .”
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If [the reviewing] court finds that there is substantial
evidence to support a zoning board’s findings, it cannot
substitute its judgment for that of the board. . . . If
there is conflicting evidence in support of the zoning
commission’s stated rationale, the reviewing court . . .
cannot substitute its judgment as to the weight of the
evidence for that of the commission. . . . The agency’s
decision must be sustained if an examination of the
record discloses evidence that supports any one of the
reasons given. . . .

“This so-called substantial evidence rule is similar
to the sufficiency of the evidence standard applied in
judicial review of jury verdicts, and evidence is suffi-
cient to sustain an agency finding if it affords a substan-
tial basis of fact from which the fact in issue can be
reasonably inferred. . . . [I]Jt must be enough to justify,
if the trial were to a jury, a refusal to direct a verdict
when the conclusion sought to be drawn from it is one
of fact for the jury. . . . The substantial evidence rule
is a compromise between opposing theories of broad
or de novo review and restricted review or complete
abstention. It is broad enough and capable of sufficient
flexibility in its application to enable the reviewing
court to correct whatever ascertainable abuses may
arise in administrative adjudication. On the other hand,
it isreview of such breadth as is entirely consistent with
effective administration. . . . The corollary to this rule
is that absent substantial evidence in the record, a court
may not affirm the decision of the board.” (Citation
omitted; internal quotation marks omitted.) Id., 246-47.

Section 6-15 of the regulations sets forth the commis-
sion’s standards for site plan review. See footnote 6 of
this opinion. Section 6-17 (d) sets forth the standards
to be considered when the commission acts on a special
permit application. See footnote 7 of this opinion. The
plaintiffs argue that Neighbor provided no evidence
to the commission that the proposed facility met the
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standards contained in § 6-17 (d) or in § 6-15 (a) (1),
(3), or (4) of the regulations. We consider each of
these standards.

Sections 6-15 (a) (1) and 6-17 (d) (1) require that
the commission take into account whether Neighbor’s
proposed facility is in conformity with the plan of con-
servation and development (plan). The plan states that
it is “an advisory document . . . [that] contains the
recommendations for [tJown agencies, boards and
departments.” “Implementation of the [p]lan is an ongo-
ing process,” with some recommendations taking until
“the end of the planning period or beyond.” The specific
portions of the plan that the plaintiffs raise in their brief
are set forth in the goals synopsis section of the plan.
Specifically, the plaintiffs cite to three of the goals, as
to which, they claim, there is no evidence of compli-
ance. The first goal cited by the plaintiffs is that the town
“[b]e and remain primarily a well-maintained residential
community for all of our current and future residents.”
The second goal cited is that the town “[p]rotect and
enhance well-defined neighborhoods and village cen-
ters,” and the third goal cited is that the town “[p]rotect
and enhance water and land natural resources, pervious
surfaces, open space, parklands, recreational facilities
and areas in an environmentally sensitive manner.” The
defendants, on the other hand, argue that there was
substantial evidence that the proposed facility is in
accord with the plan, but, even if there was not substan-
tial evidence that the proposal meets each goal of the
plan, the plan is only an advisory document. We con-
clude that there was substantial evidence that the pro-
posed facility is in keeping with the plan.

The evidence demonstrates that Neighbor has oper-
ated on Church’s property for approximately forty
years, and that it has been part of this residential neigh-
borhood during that time. It also currently operates out
of facilities that are not adequate to meet the needs of
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the Greenwich community that Neighbor serves, includ-
ing that the current facility is too small and not handi-
capped accessible. The proposed facility will be located
on Church property, adjacent to where Neighbor cur-
rently operates. Although not cited by the plaintiffs,
the plan also includes a goal to “provide and support
facilities and services to meet community needs.” The
plan document explains: “Greenwich has many varied
private organizations that provide services and commu-
nity facilities for the [tJown. These organizations con-
tribute to the overall quality of life in Greenwich and
their efforts should be supported.”

Another goal of the plan is to “preserve the natural
landscape to protect resources . . . .” The proposed
facility is closer to the plaintiffs’ properties to protect
the natural resources, including the mature trees, and
the historical site located on 220 East Putnam Avenue.
The plan sets forth various methods to help accomplish
the goal of preserving the natural landscape, one of
which is to address flooding and storm water manage-
ment. The evidence before the commission was that
the existing storm water basin in this area is prone to
flooding, which will be remedied as part of Neighbor’s
proposal. Furthermore, additional trees and vegetation
will be planted, including along the property lines that
abut the plaintiffs’ properties. On the basis of the evi-
dence before the commission, we conclude that there
was substantial evidence that the proposed facility was
in keeping with the plan.

Section 6-15 (3) of the regulations requires that the
commission take into account whether the proposed
facility protects the “environmental quality and the
preservation and enhancement of the property values,”
and it sets forth seven different aspects of the site plan
that the commission must evaluate to determine the
conformity of a site plan to this standard. Specifically,
this subsection requires that the commission evaluate
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the following: “(a) Adequacy of open spaces, screening
and buffering between similar and dissimilar uses to
assure light, air, privacy and freedom from nuisance or
other disturbance . . . (b) [t]he location, height and
materials of walls, fences, hedges and plantings so as
to ensure harmony with adjacent development, screen
parking and loading areas, and conceal storage areas,
utility installations and other such features, all in con-
formity with the requirements of [§] 6-176 of the building
zone regulations; (c) [t]he prevention of dust and ero-
sion through the planting of ground cover or installation
of other surfaces; (d) [t]he preservation of natural attri-
butes and major features of the site such as wetlands,
highly erodible areas, historic structures, major trees
and scenic views both from the site and onto or over
the site; (e) [t]he conformity of exterior lighting to the
requirements of [§§] 6-151 to 6-1563 of the [b]uilding
[z]one [r]egulations; (f) [t]he design and arrangement
of buildings and accessory facilities and the installation
of proper shielding so as to minimize noise levels at the
property boundary; and (g) [t]he provision of adequate
storm and surface water drainage facilities to properly
drain the site while minimizing downstream flooding,
yet not adversely affect water quality as defined by the
State Department of Environmental Protection.” The
plaintiffs contend that there was no evidence of com-
pliance with this standard. Our review of the record
reveals otherwise.

Neighbor’s proposal addressed each of the aspects
set forth in § 6-15 (a) (3), including: significant screen-
ing, buffering, planting of trees, and hiring a licensed
arborist to oversee the area during construction; pre-
serving mature trees on site; preserving the historic
nature of the area surrounding the Tomes-Higgins
House on site; redesigning the proposed building to
address the concerns of the historic district commis-
sion; addressing the lighting of the site, including ensur-
ing that outside lighting is on a timing mechanism;
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requiring strict adherence to the town’s noise ordi-
nance; restricting delivery times and times of operation;
and implementing a storm water management plan that
improves existing drainage.

The plaintiffs also contend that there is no evidence
that the proposed facility will comply with § 6-15 (a) (4),
which requires the commission to consider the building
design, the neighborhood appearance, and the overall
site design, to ensure that the proposal is in harmony
with existing buildings and the natural terrain and vege-
tation in the neighborhood. They also contend that there
is no evidence that the proposal will comply with § 6-
17 (d) (11), which, similar to § 6-15 (a) (4), requires
the commission to consider whether the proposal will
materially adversely affect residential uses in the neigh-
borhood or be detrimental to the neighborhood or its
essential characteristics.

There was evidence submitted to the commission
from Neighbor’s architect, who opined that the pro-
posed facility would complement existing buildings on
the site. There also was evidence that the town’s his-
toric district commission initially did not like the origi-
nal building design that was proposed, so Neighbor
changed the design, which then was approved by the
state’s Historic Preservation Office. There was evidence
that in the immediate vicinity of 220 East Putnam Ave-
nue are several religious, civic, and nonprofit institu-
tions, including Temple Sholom, the local YWCA, the
Junior League, and Putnam Cottage, along with a private
office building called The Columns. Additionally, there
was evidence that the mature trees will remain on site
and new trees and vegetation will be planted.

There also was evidence that there would be no
adverse impact to the historic nature of the area sur-
rounding the Tomes-Higgins House, and that existing
drainage will be improved in the area. Further evidence
showed that Neighbor has been operating in this area
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for approximately forty years, that it is a part of this
neighborhood, and that it serves an important function,
which the plaintiffs do not dispute. Accordingly, we
conclude that there was substantial evidence from
which the commission could conclude that the pro-
posed facility was in compliance with these specific
portions of §§ 6-15 and 6-17 (d) of the regulations.

I

The plaintiffs’ final claim is that the court and the
commission improperly concluded that § 6-95 of the
regulations does not apply to Neighbor’s special permit
application. They argue that Neighbor applied to con-
struct a second building at 220 East Putnam Avenue,
which is in an R-20 zone, and, therefore, § 6-95 applies
because the proposed building necessarily would be an
accessory structure to the Tomes-Higgins House, which
already is located on the property. According to the
plaintiffs: “The record does not contain any evidence
that allowing . . . Neighbor’s proposal, in addition to
the already existing Tomes-Higgins House and carriage
house on the property, is permissible under the regula-
tions in an R-20 zone, which allows only uses that are
customary and secondary to a single family dwelling.”
The defendants argue that the proposed building is not
an accessory structure, but, rather, a second principal
structure, and, therefore, § 6-95 does not apply. Addi-
tionally, the defendants argue that pursuant to the plain
language of § 6-95, that regulation applies only to the
principal uses set forth in § 6-93, which do not include
the uses at 220 East Putnam Avenue. We agree that § 6-
95 does not apply to Neighbor’s proposed building.

As set forth in part I of this opinion, the interpretation
of a zoning regulation is a question of law, to which
we apply plenary review. Field Point Park Assn., Inc.
v. Planning & Zoning Commission, supra, 103 Conn.
App. 439.

Section 6-95 of the regulations provides in relevant
part: “(a) Customary uses incident to the principal
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uses in [§] 6-93 shall be permitted in RA-4, RA-2) RA-
1, R-20 and R-12 zones and R-7 zone (by the cross
reference in [§] 6-97 (b) (1) to RA-4 zones permitted
uses) and R-6 zone (by the cross reference in [§] 6-98
(b) (1) to R7 zones permitted uses).” (Emphasis added.)

Section 6-93 of the regulations provides: “(a) The
following principal uses are permitted in RA-4, RA-2,
RA-1, R-20 and R-12 Zones and all other principal uses
are expressly excluded: (1) Detached single family
dwellings, one (1) per lot. (2) Streets, parks, play-
grounds, public school grounds and Town buildings
and uses.”

Section 6-95 (a) specifically states that it applies to
the principal uses set forth in § 6-93. Section 6-93 lists
several principal uses, none of which include the uses
currently at or proposed at 220 East Putnam Avenue.
Neighbor’s proposed building is only permitted because
it meets one of the permitted use definitions for special
exceptions in § 6-94. Section 6-95 makes no reference
to special permitted uses under § 6-94. This is not sur-
prising given that the examples of permitted accessory
buildings listed in § 6-95 (a) (2) (a) includes “[p]rivate
garages, barns, sheds, shelters, silos, and other struc-
tures customarily accessory to residential estates,
farms or resident uses . . . .” (Emphasis added.) The
permitted special exceptions under § 6-94 are excep-
tions expressly because they are unquestionably not
residential. Thus, based on the clear language of the
regulations, it is illogical to apply § 6-95 to § 6-94 uses
such as Neighbor’s proposed building.® Therefore, we

8 Even if § 6-95 did apply, we agree with the defendants that Neighbor’s
proposed building is not an accessory use or building. Section 6-5 (a) (6)
of the regulations, which sets forth the common definitions used in the
regulations, provides: “Building Accessory or Accessory Use shall mean, in
a residential zone, any accessory building or use which is subordinate and
customarily incidental to the principal building or use on the same lot.
In a commercial zone, shall mean any accessory building, including shipping
containers or other structure customarily incidental to the principal building
or use on the same lot.” (Emphasis added.) In no way is Neighbor’s proposed
building subordinate and incidental to the Tomes-Higgins House and its
associated carriage house.
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conclude that § 6-95 does not apply to those additional
uses permitted by special exception or special permit
under § 6-94.

The judgment is affirmed.

In this opinion the other judges concurred.

ROBERT KING v. COMMISSIONER OF CORRECTION
(AC 40904)

DiPentima, C. J., and Alvord and Beach, Js.
Syllabus

The petitioner, who had been convicted of two counts of the crime of assault
in the first degree in violation of statute (§ 53a-59 [a] [1] and [3]) in
connection with an incident in which he stabbed the victim multiple
times with a knife, sought a writ of habeas corpus, claiming that his trial
counsel had provided ineffective assistance. The habeas court rendered
judgment denying in part and dismissing in part the habeas petition,
from which the petitioner, on the granting of certification, appealed to
this court. Held:

1. The petitioner could not prevail on his claim that the habeas court improp-
erly concluded that he failed to establish that he had received ineffective
assistance from his trial counsel:

a. The petitioner’s claim that his trial counsel provided ineffective assis-
tance by not objecting to the trial court’s jury instructions or requesting
an additional jury instruction regarding the difference between the intent
elements of the two assault charges of which he was convicted, and that
he was prejudiced thereby was unavailing; the habeas court reasonably
concluded that the petitioner failed to establish both deficient perfor-
mance and prejudice, as the petitioner, at the habeas trial, presented
no proposed charge for which trial counsel could have advocated, the
instructions were correct as given and, therefore, further elucidation
was not required to satisfy the standard of reasonably competent repre-
sentation, and there was nothing to suggest that instructions providing
some unspecified greater detail would have made a difference in the
outcome of the trial.

b. The petitioner could not prevail on his claim that his trial counsel
provided ineffective assistance by declining to object to the admission
of a police detective’s written summary of the petitioner’s oral account
of the incident; trial counsel’s strategic decision to allow the written
summary into evidence to present an alternative narrative, namely, that
the petitioner had acted in self-defense, without the petitioner having
to testify and subject himself to cross-examination about his criminal
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history, was not unreasonable, and there was not a reasonable probabil-
ity that the outcome of the trial would have been different if the written
summary had been excluded.

c. The habeas court reasonably concluded that the petitioner failed to
prove that he was prejudiced by his trial counsel’s failure to request
the trial court to place its rejection of his plea agreement with the state
on the record, as there was no reasonable probability that the outcome
of the criminal proceedings would have been different if trial counsel
had made the request; even if trial counsel had requested the trial court
to place its rejection of the plea agreement on the record, the court
may or may not have done so, and either way, the plea agreement would
have remained rejected, and any suggestion that the court would have
reconsidered its rejection if it had been prompted to put the matter on
the record was pure speculation.

2. The petitioner could not prevail on his claim that the habeas court improp-
erly dismissed his claim that the trial court violated his right to due
process by not stating on the record its reasons for refusing to accept
the plea agreement, which he claimed prevented him from pursuing an
appeal on that issue; there was nothing in the record to suggest that
the petitioner had been harmed by the absence of a record of the
rejection of the plea agreement, as the petitioner did not show that
there would have been the slightest difference in the outcome of the
trial if the rejection had been placed on the record.

Argued January 2—officially released September 24, 2019
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Oliver, J.; judgment
denying the petition in part and dismissing the petition
in part, from which the petitioner, on the granting of
certification, appealed to this court. Affirmed.

Randall Bowers, with whom, on the brief, was Walter
C. Bansley 1V, for the appellant (petitioner).

James M. Ralls, assistant state’s attorney, with
whom, on the brief, were Maureen Platt, state’s attor-
ney, and Eva Lenczewski, senior assistant state’s attor-
ney, for the appellee (respondent).

Opinion

BEACH, J. The petitioner, Robert King, appeals from
the judgment of the habeas court denying in part and
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dismissing in part his amended petition for a writ of
habeas corpus. On appeal, the petitioner claims that
the court improperly (1) concluded that the petitioner
failed to establish that he had received ineffective assis-
tance from his trial counsel, and (2) dismissed the peti-
tioner’s claims that his right to due process was violated
by the trial court’s not stating on the record its refusal
to accept the petitioner’s pretrial plea agreement.! We
affirm the judgment of the habeas court.

The following facts and procedural history are rele-
vant to our decision. Following a jury trial, the petitioner
was convicted of two counts of assault in the first
degree in violation of subdivisions (1) and (3) of General
Statutes § 53a-59 (a).? During pretrial proceedings and
at trial, the petitioner was represented by Attorney Don-
ald O’Brien.

The petitioner appealed to this court, which reversed
his conviction and remanded the case for a new trial.
State v. King, 149 Conn. App. 361, 376, 87 A.3d 1193
(2014), rev'd, 321 Conn. 135, 136 A.3d 1210 (2016). Our
Supreme Court reversed this court’s judgment and
remanded the case to this court with direction to affirm
the trial court’s judgment. State v. King, 321 Conn. 135,
158, 136 A.3d 1210 (2016). The petitioner commenced
this habeas action, and, after a trial, the habeas court
denied in part and dismissed in part his amended habeas
petition. The habeas court thereafter granted the peti-
tioner’s petition for certification to appeal, and the peti-
tioner appealed to this court.

! The habeas court dismissed the due process claim pertaining to the plea
process and denied the petitioner’s claim of ineffective assistance of counsel
in that regard.

2 General Statutes § 53a-59 (a) provides in relevant part: “A person is
guilty of assault in the first degree when: (1) With intent to cause serious
physical injury to another person, he causes such injury to such person or
to a third party by means of a deadly weapon or a dangerous instrument;
or . . . (3) under circumstances evincing an extreme indifference to human
life he recklessly engages in conduct which creates a risk of death to another
person, and thereby causes serious physical injury to another person . . . .”
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In its decision on the direct appeal, our Supreme
Court recited the following relevant facts, which the
jury reasonably could have found. “On December 18,
2010, Kyle Neri and Angela Papp went to visit the vic-
tim, Kristen Severino, at her residence in Waterbury.
Neri and Papp had spent the day getting high on crack
cocaine and continued to do so with the victim once
they arrived at her residence. While the three were
sitting in the victim’s apartment, the [petitioner] entered
and began to argue with Neri over an unpaid $10 loan
that Neri owed the [petitioner]. As the argument
between Neri and the [petitioner] continued to escalate,
the [petitioner] went to the apartment’s kitchen and
returned, brandishing a steak knife. The [petitioner]
began waving the knife around and shouting at Neri
and Papp as Neri attempted to physically wrest the
knife from the [petitioner’s] control.

“The victim then intervened in the altercation by
attempting to persuade the [petitioner] that Neri should
not die over a $10 debt. When her verbal entreaties
proved unsuccessful, the victim attempted to physically
separate the combatants as the [petitioner] continued
to swing the knife at Neri. The [petitioner] then threw
the victim against a wall and waved the knife in front
of her face. The victim attempted to move and the
[petitioner] rapidly stabbed her several times; he then
fled the scene.” Id., 138-39. Additional facts and proce-
dural history will be set forth as necessary.

I

The petitioner claims that the habeas court improp-
erly concluded that his trial counsel did not render
ineffective assistance. He claims that trial counsel’s per-
formance was deficient because he did not cause the
charges to be more clearly distinguished from each
other, object to the admission of a written summary of
the petitioner’s account of the incident, and insist that
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the trial court state on the record its rejection of the
plea agreement.? We disagree.

“IT]he underlying historical facts found by the habeas
court may not be disturbed unless the findings were
clearly erroneous. . . . The habeas judge, as the trier
of facts, is the sole arbiter of the credibility of witnesses
and the weight to be given to their testimony. . . . The
application of historical facts to questions of law that
is necessary to determine whether the petitioner has
demonstrated prejudice under Strickland [v. Washing-
ton, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984)], however, is a mixed question of law and fact
subject to our plenary review.” (Citation omitted; inter-
nal quotation marks omitted.) Small v. Commissioner
of Correction, 286 Conn. 707, 716-17, 946 A.2d 1203,
cert. denied sub nom. Small v. Lantz, 555 U.S. 975, 129
S. Ct. 481, 172 L. Ed. 2d 336 (2008).

“As enunciated in Strickland v. Washington, [supra,
486 U.S. 687] . . . [i]t is axiomatic that the right to
counsel is the right to the effective assistance of coun-
sel. . . . A claim of ineffective assistance of counsel
consists of two components: a performance prong and
a prejudice prong. To satisfy the performance prong
. . . the petitioner must demonstrate that his attorney’s
representation was not reasonably competent or within
the range of competence displayed by lawyers with
ordinary training and skill in the criminal law. . . . To
satisfy the prejudice prong, a claimant must demon-
strate that there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the
proceeding would have been different. . . . The claim
will succeed only if both prongs are satisfied.” (Internal
quotation marks omitted.) Bryant v. Commissioner of

3 The petitioner has combined in part II of his appellate brief the due
process claim and ineffective assistance claim regarding the lack of a record
showing the rejection of the plea agreement. For convenience, we group
the claims of ineffective assistance together.
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Correction, 290 Conn. 502, 510, 964 A.2d 1186, cert.
denied sub nom. Murphy v. Bryant, 558 U.S. 938, 130
S. Ct. 259, 175 L. Ed. 2d 242 (2009).

“[A] court must indulge a strong presumption that
counsel’s conduct falls within the wide range of reason-
able professional assistance; that is, the [petitioner]
must overcome the presumption that, under the circum-
stances, the challenged action might be considered
sound trial strategy. . . . [Clounsel is strongly pre-
sumed to have rendered adequate assistance and made
all significant decisions in the exercise of reasonable
professional judgment.” (Internal quotation marks
omitted.) Goodrum v. Commissioner of Correction, 63
Conn. App. 297, 300-301, 776 A.2d 461, cert. denied,
258 Conn. 902, 782 A.2d 136 (2001).

A

The petitioner claims that his trial counsel provided
ineffective assistance by not objecting to the jury
instructions or requesting an additional jury instruction
regarding the difference between the intent elements
of the two assault charges of which he was convicted,
and that he was prejudiced thereby. He contends that
he was “improperly convicted under two conflicting
theories of guilt, despite both theories being presented
in an ‘either/or’ manner.”* We are not persuaded.

Section 53a-59 (a) (1) requires an “intent to cause
serious physical injury to another person,” and § 53a-
59 (a) (3) requires that “under circumstances evincing
an extreme indifference to human life [the defendant]
recklessly engages in conduct which creates a risk of
death to another person . . . .” “Convictions are
legally inconsistent when a conviction of one offense
requires a finding that negates an essential element of
another offense of which the defendant has also been

* The sentences on the two counts were concurrent.
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convicted. . . . In examining a claim of legal inconsis-
tency, we must closely examine the record to determine
whether there is any plausible theory under which the
jury reasonably could have found the defendant guilty
of both offenses. . . . Additionally, in determining
whether two mental states are mutually exclusive, the
court must consider each mental state as it relates to the
particular result described by the statute.” (Citations
omitted; internal quotation marks omitted.) State v.
King, supra, 321 Conn. 140-41.

In the course of its decision in the direct appeal,
our Supreme Court addressed the issue of whether the
verdicts were legally inconsistent in the context of the
facts of this case: “At [the petitioner’s criminal trial],
the jury heard two accounts of the assault. First, the
[petitioner’s] written statement, provided to a detective
and introduced into evidence by the state without objec-
tion from the defense, described the stabbing as an
accident that occurred when he was swinging the knife
at Neri and the victim attempted to physically separate
the combatants. In the [petitioner’s] account, he and
Neri ‘got into a tussle. [Neri] was trying to take the
knife from me. I know it was getting rough. That was
when [the victim] got into the middle of us. She was
trying to break us up.’ While the victim was in between
the [petitioner] and Neri, the [petitioner] began ‘swing-
ing the knife at [Neri]. In the middle of that, [the victim]
started screaming . . . . That’s when I realized she
was hurt. At first, I ain’t know what was wrong, but
then I thought about it. That’s when I knew that I had
stabbed her.’ Thus, if the jury credited the [petitioner’s]
statement, it could have found that [his] act of swinging
a knife at Neri in close quarters while the victim was
between them demonstrated ‘an extreme indifference
to human life;” and, that by doing so, [he] ‘recklessly
engage[d] in conduct which create[d] a risk of death
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to another person,” as required by § 53a-59 (a) (3) for
a conviction of reckless assault in the first degree.

“Second, the testimony of Neri, Papp, and the victim
portrayed the [petitioner] as intentionally stabbing the
victim after the victim interfered in the [petitioner’s]
altercation with Neri. According to Neri, the victim
injected herself into the argument, stated that ‘nobody’s
going to get stabbed over $10,” and offered to pay the
[petitioner] the money herself. The [petitioner] then put
‘the knife to her face and [told] her to shut . . . up.’
After the victim attempted to move away, the [peti-
tioner] ‘stab[bed] her three times’ on the ‘left side’ of her
‘stomach area.” Consistent with Neri’s account, Papp
testified that the [petitioner] ‘started swinging the knife
on [the victim] and ‘stabbing her . . . over and over
and over, just going into the [victim].” Likewise, the
victim testified that she approached the [petitioner] and
told him ‘that nobody should die and I would get him
the money, nobody needs to be killed tonight.” The
victim stated that the [petitioner] then ‘threw me up
against the wall and put the knife in my face and was

screaming at me . . . and yelling at me and calling [me]
a [derogatory term]. . . .” The victim testified that the
[petitioner] then ‘stabbed me . . . [ijJn my stomach

right here, and three times over here on the side.” The
jury reasonably could have credited the combined testi-
mony of the victim, Papp, and Neri to conclude that the
[petitioner] acted with ‘intent to cause serious physical
injury’ in violation of § 53a-59 (a) (1) when he stabbed
the victim at least three times with a steak knife.

“We therefore agree with the state that the jury rea-
sonably could have found that the [petitioner’s] conduct
amounted to two separate acts. As the [petitioner] was
charged with both reckless and intentional assault, the
jury could have found that the [petitioner] was guilty
of both crimes by stabbing the victim while recklessly



September 24, 2019 CONNECTICUT LAW JOURNAL Page T1A

193 Conn. App. 61 SEPTEMBER, 2019 69

King v. Commissioner of Correction

swinging the knife at Neri and then intentionally stab-
bing the victim after she intervened and the [petitioner]
threw her against the wall. The state’s exhibits 14 and
15 showed, and the Appellate Court noted, that the
victim had four stab wounds, and as Neri testified that
he only witnessed the [petitioner] stab the victim three
times, the jury could have attributed the fourth stab
wound to the [petitioner’s] testimony describing the
stabbing as an accident that occurred when the victim
got in between the combatants. . . . Accordingly, the
[petitioner’s] convictions are not legally inconsistent
under the state’s argument that the assault occurred in
two reckless and intentional phases, respectively.

“Additionally, we observe that under the [peti-
tioner’s] version that the assault only occurred in one
intentional episode, the convictions are not legally
inconsistent as the requisite mental states for the two
convictions are not mutually exclusive. As is clear from
our recent decision, a defendant may be convicted of
crimes that require differing mental states, so long as
those states relate to different criminal results. State v.
Nash, [316 Conn. 651, 668-69 114 A.3d 128 (2015)]; cf.
State v. King, 216 Conn. 585, 594, 583 A.2d 896 (1990).
. . . [T]he [petitioner’s] act of stabbing the victim is
consistent with two different mental states, each related
to two different results. Thus, even under the reasoning
of the [petitioner’s] argument, the reasoning of Nash
controls and the verdict returned by the jury is not
inconsistent.” (Citation omitted; emphasis in original;
footnotes omitted.) State v. King, supra, 321 Conn.
142-45.

At the habeas trial, the petitioner alleged that his trial
counsel was ineffective by not requesting jury instruc-
tions that more clearly would have differentiated the
counts and by not objecting to the instructions that
were given. The habeas court rejected the claim on
the grounds that the instructions were sufficient and
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correct, that there was no indication that the trial court
would have altered its instructions if prompted by the
petitioner, that no proposed clarifying instructions had
been suggested to the habeas court, and that the instruc-
tions were, in any event, clear as given. The court con-
cluded that the petitioner failed to establish both
deficient performance and prejudice as to this claim.

In the direct appeal, our Supreme Court discussed
the clarity of the instructions that were given: “Follow-
ing his arrest, the [petitioner] was charged in a two
count substitute information with two crimes: assault
in the first degree in violation of § 53a-59 (a) (1) and
assault in the first degree in violation of § 53a-59 (a)
(3). . . . At trial, the state did not present the evidence
in amanner that related specifically to one charge or the
other. After the state rested its case, the court discussed
with the [petitioner] his decision not to testify and indi-
cated the possible sentences he could face if convicted.
The court specifically noted to the [petitioner] that he
could be ‘convicted under both sub[divisions] and
explained how that would affect his sentence. Prior to
closing argument, the court informed the jury that ‘to
the extent that what [an attorney] says about the law
differs from what I say, you have to follow my legal
instructions . . . if there’s any discrepancy you've got
to follow my instructions.” During closing argument,
the prosecutor stated to the jury: ‘You may be wonder-
ing why there are two charges. You have a variety of
evidence to draw from and I don’t know what you’ll
find credible. If you find [the petitioner’s] statement
credible, he’s saying he’s waving the knife around, he’s
angry with [Neri], and [the victim] jumps in the middle,
if you believe [the petitioner’s] statement you would
look more to the assault one, reckless indifference.’

“Following closing argument, the court instructed the
jury and informed it that it ‘must decide which testi-
mony to believe and which testimony not to believe.
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You may believe all, none or any part of any witness’
testimony.’ The court also reminded the jury that ‘argu-
ments and statements by the attorneys in final argument
or during the course of the case are not evidence.” The
court then explained the charges against the [petitioner]
to the jury, noting that [he] was ‘charged with two
crimes.’ The court next explained the elements of each
crime to the jury. Following the delivery of the jury
charge, the court asked whether counsel had any objec-
tion to the charge. Neither counsel objected. At no point
in the court’s instructions did it suggest that the jury
could not convict the [petitioner] of both charges.”
Id., 146-47.

The petitioner maintains that in the absence of trial
counsel’s further distinguishing the charges, it is merely
a “hypothetical possibility” that the jury plausibly might
have pieced the evidence together in such a way as to
logically convict the petitioner of both crimes. At the
habeas trial, however, the petitioner presented no pro-
posed charge for which trial counsel could have advo-
cated. The habeas court’s conclusion that the petitioner
failed to establish both deficient performance and prej-
udice was reasonable. Because the instructions were
correct as given, further elucidation was not required
to satisfy the standard of reasonably competent repre-
sentation. See Walton v. Commissioner of Correction,
57 Conn. App. 511, 524, 749 A.2d 666 (counsel did not
render ineffective assistance by failing to object to jury
instruction when jury instruction was correct statement
of law), cert. denied, 254 Conn. 913, 759 A.2d 509 (2000).
Further, there is nothing to suggest that instructions
providing some unspecified greater detail would have
made a difference in the outcome of the trial, and,
therefore, our confidence in the result has not been
undermined. See Strickland v. Washington, supra, 486
U.S. 687. We, therefore, agree with the conclusions of
the habeas court.
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The petitioner also claims that his trial counsel ren-
dered ineffective assistance because he declined to
object to the admission of a detective’s written sum-
mary of the petitioner’s oral account of the events that
transpired on the night in question. The petitioner char-
acterizes the statement as tantamount to a “confession”
of his culpability and stresses that the statement was
hearsay that could have been excluded. He contends
that prejudice is apparent, referring to a general notion
that “experience shows that a jury’s ability to evaluate
[the] evidence is biased dramatically by the introduction
of a confession, no matter how incredible it appears in
light of other evidence.” State v. Lawrence, 282 Conn.
141, 204, 920 A.2d 236 (2007). The petitioner challenges
the wisdom of the strategy in allowing the statement
to be presented to the jury. We are not persuaded.

The following additional uncontested facts are rele-
vant to this claim. Upon the petitioner’s arrest, George
Tirado, a police detective, advised the petitioner of his
Miranda rights and then took the petitioner’s oral state-
ment regarding the events that occurred on the night
in question. With the petitioner’s permission, Tirado
typed a summary of the statement that the petitioner
had made to him. The petitioner signed the first page,
but declined to sign the following two pages because
he believed that Tirado’s transcription “made it sound
worse than it was.”

At trial, the state called Tirado as a witness. Before
Tirado testified, the jury was excused while the court
addressed the extent to which Tirado would be permit-
ted to testify as to the statement the petitioner provided
to him. The court indicated that, although the document
containing Tirado’s typed summary of the petitioner’s
statement was inadmissible, Tirado would be permit-
ted to testify as to his recollection of the petitioner’s
statement.



September 24, 2019 CONNECTICUT LAW JOURNAL Page 7THA

193 Conn. App. 61 SEPTEMBER, 2019 73

King v. Commissioner of Correction

During Tirado’s direct examination, the state moved
to enter into evidence the document containing Tirado’s
typed summary. Trial counsel made the decision not
to object to its admission.’ It was entered into evidence
as a full exhibit, and Tirado read it to the jury.’

At the habeas trial, trial counsel acknowledged that
Tirado’s typed summary was inadmissible and would
not have become a full exhibit had he objected to it.
He did not object, however, because he wanted to pres-
ent an alternative narrative, that the petitioner had
acted in self-defense, without the petitioner testifying
and subjecting himself to cross-examination about his

5 The following colloquy occurred when the state moved to enter into
evidence Tirado’s typed summary:

“[The Prosecutor]: I'm going to show [Tirado] what’s being marked as
state’s exhibit 18 for identification purposes.

“The Court: Attorney O'Brien . . . do you have an objection to the admis-
sibility of this document?

“[Defense Counsel]: No, Your Honor.

“The Court: Okay.”

5 The following unsigned portion of Tirado’s transcription, as Tirado read
into evidence, is relevant: “[Neri] started getting mouthy with me. He was
cussing at me and telling me that he was gonna put a bullet in me. I got
even more [angry] and that was when I started yelling back at him. I then
walked back into the kitchen.

“As I walked into the kitchen, this guy came out of the room. I turned
around and [Neri] had a gun in his hand and was pointing it at me. When
he was pointing the gun at me, he was talking [smack]. . . . I couldn’t tell
if the gun was real or fake. But now, I was real [angry]. After pointing the
gun at me, [Neri] walked back into his room. I was standing by the kitchen
table, so when I looked down I saw a steak knife. I then grabbed the knife
and went at [Neri]. I was telling him *. . . you got nerve pointing a gun at me!’

When I went at him, me and [Neri] got into a tussle. [Neri] was trying to
take the knife from me. I know it was getting rough. That was when [the
victim] got into the middle of us. She was trying to break us up. I remember
that I was pushing [the victim] to get at [Neri], and I remember [Neri] pushing
[the victim] to get at me. Like I said, it was getting stupid. At some point,
I was swinging the knife at [Neri]. In the middle of that, [the victim] started
screaming ‘oh my . . . oh my . . . . She was screaming real loud. That
was when me and [Neri] backed up. We both stared at [the victim]. That’s
when I realized that she was hurt. At first I ain’t know what was wrong,
but then I thought about it. That's when I knew that I had stabbed her.”
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criminal history. Trial counsel had hoped that the jury
would credit the self-defense theory so that the peti-
tioner would be found not guilty of all the charges.
Accordingly, he believed that allowing the summary
into evidence was his best trial strategy.

Noting that the petitioner had not proposed an alter-
native strategy and recognizing the presumption that
trial counsel’s performance was reasonable, the habeas
court found no deficiency in trial counsel’s strategic
decision not to object to the admission of Tirado’s typed
summary. The court concluded that the petitioner failed
to establish both deficient performance and prejudice
as to this issue.

A habeas court is required to “indulge a strong pre-
sumption that counsel’s conduct falls within the wide
range of reasonable professional assistance . . . .”
Strickland v. Washington, supra, 466 U.S. 689. “In
Strickland, the United States Supreme Court held that
[jJudicial scrutiny of counsel’s performance must be
highly deferential. It is all too tempting for a [petitioner]
to second-guess counsel’s assistance after conviction
or adverse sentence, and it is all too easy for a court,
examining counsel’s defense, after it has proved unsuc-
cessful, to conclude that a particular act or omission
was unreasonable. . . . [C]ounsel is strongly pre-
sumed to have rendered adequate assistance and made
all significant decisions in the exercise of reasonable
professional judgment.” (Internal quotation marks
omitted.) Martin v. Commissioner of Correction, 155
Conn. App. 223, 227, 108 A.3d 1174, cert. denied, 316
Conn. 910, 111 A.3d 885 (2015).

The strategy of allowing Tirado’s typed summary of
the petitioner’s statement into evidence was not unrea-
sonable, and, in any event, there is not a reasonable
probability that the outcome of the trial would have
been different if the typed summary had been excluded.
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The petitioner additionally claims that the habeas
court erred in denying, for lack of prejudice, his claim
that his trial counsel’s failure to request the trial court
to place its rejection of the plea agreement on the record
constituted ineffective assistance of counsel. The peti-
tioner contends’ that the court was required by Practice
Book §§ 39-7% and 39-10° to place its reasons on the
record and that counsel’s failure to prompt the court
to do so constituted ineffective assistance. We agree
with the conclusion of the habeas court that no preju-
dice has been shown.

The following additional facts, generally agreed to
by the parties, are relevant to this claim. Prior to the
start of evidence before the jury in the criminal case,
the petitioner and the state reached a plea agreement,

" The petition alleged in relevant part: “Trial counsel’s acts and omissions
. . . fell below the level of reasonable competence required of habeas and/
or criminal defense lawyers within the state of Connecticut for the following
reasons . . . D. Failure to request that the trial court . . . create an ade-
quate record regarding the court’s refusal to permit a plea bargain offered
by the prosecution and accepted by the petitioner, pursuant to the require-
ments of Practice Book § 39-10. E. Failure to object, on the record, to the
trial court’s refusal to permit a plea bargain offered by the prosecution and
accepted by the petitioner, as an abuse of the court’s discretion.”

8 Practice Book § 39-7 provides: “If a plea agreement has been reached
by the parties, which contemplates the entry of a plea of guilty or nolo
contendere, the judicial authority shall require the disclosure of the agree-
ment in open court or, on a showing of good cause, in camera at the time
the plea is offered. Thereupon the judicial authority may accept or reject
the agreement, or may defer his or her decision on acceptance or rejection
until there has been an opportunity to consider the presentence report, or
may defer it for other reasons.”

? Practice Book § 39-10 provides: “If the judicial authority rejects the plea
agreement, it shall inform the parties of this fact; advise the defendant
personally in open court or, on a showing of good cause, in camera that
the judicial authority is not bound by the plea agreement; afford the defen-
dant the opportunity then to withdraw the plea, if given; and advise the
defendant that if he or she persists in a guilty plea or plea of nolo contendere,
the disposition of the case may be less favorable to the defendant than that
contemplated by the plea agreement.”
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prompted at least in part by the state’s having encoun-
tered difficulty in producing witnesses. The prosecutor
and trial counsel presented their agreement to the pre-
siding judge, in chambers and off the record. The judge
rejected the plea agreement, and trial counsel did not
ask the judge to place on the record his reasons for
rejecting the agreement. The judge did not sua sponte
provide information on the record, and trial counsel
did not raise the issue in postverdict motions. At the
habeas trial, trial counsel acknowledged that, in hind-
sight, he had reason to ask the judge to place his rejec-
tion on the record, because he believed that “the [jJludge

was acting as a prosecutor . . . [b]y telling the [s]tate
what—what [the state] can and cannot prove based on
. . . the file.”

As noted previously, in order to show prejudice a
petitioner must demonstrate that there is a “reasonable
probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.”
(Internal quotation marks omitted.) Bryant v. Commsis-
stoner of Correction, supra, 290 Conn. 510. The stan-
dard, as applied to this case, requires a reasonable
probability that the outcome of the criminal proceed-
ings would have been different if trial counsel had
requested the trial court to place its rejection of the
plea agreement on the record.

Had trial counsel so requested, the court perhaps
may have responded by putting its rejection on the
record; it also may have declined the request. In either
event, the outcome would not have been different—
the plea agreement would remain rejected. There is no
right to have any particular agreement accepted by the
court; see Missourt v. Frye, 566 U.S. 134, 14748, 132
S. Ct. 1399, 182 L. Ed. 2d 379 (2012); see also State v.
Obas, 147 Conn. App. 465, 481-82, 83 A.3d 674 (2014),
aff’d, 320 Conn. 426, 130 A.3d 252 (2016); and any sug-
gestion that the court would have reconsidered its rejec-
tion if it had been prompted to put the matter on the
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record is pure speculation.”” The habeas court reason-
ably concluded that the petitioner did not prove prej-
udice.

I

The petitioner finally claims that the habeas court
improperly dismissed his claim that the trial court vio-
lated his right to due process by not placing on the
record its reasons for refusing to accept the parties’
plea agreement because “the petitioner was unable to
seek judicial review of the court’s refusal to accept the
plea agreement.” In his appellate brief, he stresses that
he and the state were in agreement regarding the pro-
posed plea, and he seems to suggest that the trial court
constitutionally could reject the plea only if the rejec-
tion was made on the record. He suggests that his posi-
tion is consistent with Practice Book § 39-10, although
he expressly does not argue that a violation of § 39-10
by itself provides a sufficient ground for relief.

The respondent, the Commissioner of Correction,
pleaded in his return that the constitutional claim

10 The petitioner suggests that the trial court invaded the province of the
prosecution by evaluating the strength of the state’s case and the relative
likelihood of procuring the appearance of witnesses. If a court should be
of the opinion that the state’s ability to prove a compelling case is strong,
it may well reject an agreement manifesting unusual leniency; however, if
the plea has been accepted conditionally by the court, the defendant must
be afforded the opportunity to withdraw the plea. See Santobello v. New
York, 404 U.S. 257, 263, 92 S. Ct. 495, 30 L. Ed. 2d 427 (1971); see also United
States v. Skidmore, 998 F.2d 372, 376 (6th Cir. 1993) (noting, in federal
context, “Rule 11 [of the Federal Rules of Criminal Procedure] expressly
permits a court to reject a proposed plea agreement, provided that the court
allow the defendant to withdraw the plea and advise the defendant of the
potential consequences of withdrawing a plea. Rule 11 does not limit the
reasons for which the district court may reject the proposed plea agreement;
rather, its terms permit a district court to reject a plea agreement either
because the proposed agreement is too lenient or because it is too harsh.”)
Connecticut recognizes the same principle. See, e.g., Ebron v. Commissioner
of Correction, 307 Conn. 342, 362, 53 A.3d 983 (2012) (noting one element
necessary to show prejudice caused by trial counsel’s deficient advice
against accepting plea offer is that trial court would have accepted proposed
agreement); see also Practice Book § 39-7 (court may accept or reject agree-
ment of parties). We have been presented no authority for the proposition
that a court’s evaluation of the case impermissibly invades the province of
the prosecution.
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should be dismissed because it failed to state a ground
on which relief could be granted.!! The respondent
argues that judges are free to reject proposed plea
agreements even if both parties have agreed to the
disposition and that the requirement that pleas be
placed on the record arises only when the court has
agreed as well. If a court rejects a previously accepted
plea prior to sentencing, the defendant is entitled to
withdraw the plea. The respondent suggests as well
that merely placing the plea agreement and rejection
on the record would have provided no actual benefit
to the petitioner in any event.'? The habeas court noted
that the petitioner does not have a constitutional right
to be offered a plea, nor aright to have any plea accepted
by the court. The habeas court further observed that
Practice Book § 39-10 applies only after a plea has been
initially accepted by the court, and there was no show-
ing that the trial court had abused its discretion.

This claim presents a mixed question of law and fact
over which our review is plenary. See Small v. Commis-
stoner of Correction, supra, 286 Conn. 717. The petition-
er’s claim does not implicate a fundamental right.”® “A
defendant has no right to be offered a plea . . . nor a
federal right that the judge accept it . . . .” (Citation
omitted.) Missouri v. Frye, supra, 566 U.S. 148.
Although the parties presented a plea agreement to the
court in chambers, the court did not accept their agree-
ment.

There is nothing to suggest that the petitioner has
been harmed by the absence of a record of the rejection
of the plea agreement. The petitioner argues that the

I Presumably this defense was raised pursuant to Practice Book § 23-
29 (2).

2 The petitioner suggests that had the rejection been on the record, he
would have been able to show that the court “had crossed a line” and acted
in a prosecutorial role. Courts, however, exercise discretion in determining
whether a proposed plea is appropriate, and independently assessing
strengths and weaknesses of both sides is part of the process. See generally
the discussion in State v. Cruz, 155 Conn. App. 644, 654-57, 110 A.3d 527
(2015); see also footnote 10 of this opinion.

3 No independent state constitutional claim has been advanced.
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absence of a record prevented him from pursuing an
appeal on this issue. Because there is no right to have
a plea accepted, however, and the court has discretion
whether to accept a plea, there has been no show-
ing that there would have been the slightest difference
in the outcome of the trial if the rejection had been
placed on the record. Without harm and any reason-
able probability of prejudice, the petitioner cannot pre-
vail. See Small v. Commssioner of Correction, supra,
286 Conn. 731 (constitutional claim of ineffective assis-
tance of counsel fails because impossible for petitioner
to demonstrate reasonable probability that verdict
would have been different had omitted jury instruction
been included; therefore, no prejudice demonstrated).
Accordingly, the habeas court properly dismissed the
petitioner’s due process claim.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT ». WAGNER GOMES
(AC 41364)

Alvord, Moll and Bear, Js.
Syllabus

Convicted of the crime of assault in the second degree in connection with
his conduct in hitting the victim in the head with a bottle, the defendant
appealed to this court. The defendant and another individual, M, had
been fighting in a bar as a result of offensive remarks that M made to
the defendant’s girlfriend. After security guards separated the defendant
and M, the victim asked M why he was fighting, and the defendant
struck the victim with the bottle. On appeal, the defendant claimed
that the trial court deprived him of his right to present a defense of
investigative inadequacy when it omitted from its instructions to the
jury certain language in his written request to charge that pertained to
the police investigation into the incident as it might relate to weaknesses
in the state’s case. The defendant claimed that without the inclusion of
the language he requested, the jury would not have understood how to
use the evidence he elicited at trial about the inadequacies of the police
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investigation. Held that the trial court did not mislead the jury or violate
the defendant’s right to present a defense by omitting the requested
language from its instructions: that court’s jury charge was identical to
the model jury instruction provided on the Judicial Branch website and
was in keeping with long-standing Connecticut law, nearly identical
instructions have been upheld by our Supreme Court, the defendant
presented his evidence to the jury and cross-examined the state’s wit-
nesses regarding the alleged inadequacy of the police investigation, and
the court did not direct the jury to disregard that evidence or argument,
and specifically instructed the jury to consider all of the evidence before
it; moreover, the court, in its charge on investigative inadequacy,
repeated to the jury its responsibility to determine whether the state,
in light of all the evidence, had proved beyond a reasonable doubt that
the defendant was guilty of the count with which he was charged.

Argued March 5—officially released September 24, 2019
Procedural History

Substitute information charging the defendant with
the crime of assault in the second degree, brought to
the Superior Court in the judicial district of Fairfield,
geographical area number two, and tried to the jury
before Doyle, J.; verdict and judgment of guilty, from
which the defendant appealed to this court. Affirmed.

Lisa J. Steele, assigned counsel, for the appellant
(defendant).

Timothy J. Sugrue, assistant state’s attorney, with
whom, on the brief, were John C. Smriga and Marqgaret
E. Kelley, state’s attorneys, for the appellee (state).

Opinion

ALVORD, J. The defendant, Wagner Gomes, appeals
from the judgment of conviction, rendered after a jury
trial, of assault in the second degree in violation of
General Statutes § 53a-60 (a) (2).! On appeal, the defen-
dant claims that the trial court erred in omitting from

! General Statutes § 53a-60 (a) provides in relevant part: “A person is
guilty of assault in the second degree when . . . (2) with intent to cause
physical injury to another person, the actor causes such injury to such
person . . . by means of a deadly weapon or a dangerous instrument other
than by means of the discharge of a firearm . . . .”
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its jury instruction his proposed sentence, “[h]Jowever,
you may consider evidence of the police investigation
as it might relate to any weaknesses in the state’s case,”
and, in doing so, deprived him of his right to present
a defense of investigative inadequacy.? We affirm the
judgment of the trial court.

The jury reasonably could have found the following
facts. In the early morning hours of September 12, 2015,
the victim, Edilene Brandao, along with several other
persons, including Raphael Morais,* attended a birthday
party at the Brazilian Sports Club (club), located at 29
Federal Street, in Bridgeport. Shortly after arriving, the
victim had one drink, and Morais went to the bar to get
a drink for himself. Morais confronted the defendant’s
girlfriend, who was at the bar, pushed her, and made
offensive remarks to her. A fight then broke out inside

2 Although the defendant framed his claim on appeal as one of plain error,
the state does not argue that the defendant’s claim was unpreserved. Thus, in
this opinion, we address whether the court erred in omitting the defendant’s
proposed sentence from its charge to the jury.

3The defendant also requests that this court exercise its supervisory
powers over the administration of justice to “craft a proper investigative
evidence instruction.” We decline the defendant’s request. “Although [a]ppel-
late courts possess an inherent supervisory authority over the administration
of justice . . . [that] authority . . . is not a form of free-floating justice,
untethered to legal principle. . . . Our supervisory powers are not a last
bastion of hope for every untenable appeal. They are an extraordinary
remedy to be invoked only when circumstances are such that the issue at
hand, while not rising to the level of a constitutional violation, is nonetheless
of utmost seriousness, not only for the integrity of a particular trial but also
for the perceived fairness of the judicial system as a whole. . . . Constitu-
tional, statutory and procedural limitations are generally adequate to protect
the rights of the defendant and the integrity of the judicial system. Our
supervisory powers are invoked only in the rare circumstances where these
traditional protections are inadequate to ensure the fair and just administra-
tion of the courts.” (Citation omitted; emphasis in original; internal quotation
marks omitted.) State v. Coward, 292 Conn. 296, 315, 972 A.2d 691 (2009).
For the reasons set forth in this opinion, the defendant’s request does not
warrant the exercise of our supervisory powers.

* The trial transcripts in this case inconsistently refer to this individual
as “Raphael” and “Rafael.” The parties, in their appellate briefs, inconsis-
tently refer to him as “Morais” and “Moais.” For consistency and clarity,
we refer to him in this opinion as Morais.
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the club between the defendant and Morais. Security
guards intervened and separated them. The defendant
was taken outside, and Morais was taken to the patio.

The victim went to the patio with Morais. There was
a fence at the back of the patio, and the victim had her
back to that fence. The victim proceeded to ask Morais
why he was fighting, and Morais responded, “it’s him.”
The victim then turned to face the fence and saw the
defendant standing approximately two feet away from
her, on the outside of the fence, with a bottle in his
hand. The defendant then struck the victim on the fore-
head with the bottle.

The club’s owner, Demetrio Ayala, Jr., knew the
defendant because he visited the club several times per
month. Ayala observed the fight between the defendant
and another person known to him as “Rafael.” Ayala,
after hearing shouting on the patio, went to investigate
and discovered that the victim was bleeding. Ayala then
went out the front door of the club in order to try to
find the defendant, whom he saw in the parking lot
running away from the club. Ayala subsequently called
the police.

Before the police arrived, the victim was transported
to St. Vincent’s Medical Center in Bridgeport by private
car in the company of several persons who were in the
club that night. She arrived at the hospital at about
12:30 a.m., where she was seen by a triage nurse and
received treatment for the bleeding and pain. Several
hours later, the victim was also treated by a plastic
surgeon and then released.’

51t is not clear from the record whether the individual that Ayala knew
as “Rafael” was Raphael Morais. Ayala did not know the last name of the
individual whom he referred to as Rafael, and the spelling of the name,
Raphael or Rafael, is inconsistent throughout the trial transcripts. Neverthe-
less, both parties concede in their briefs that the defendant and Morais were
engaged in some form of altercation.

% The plastic surgeon who treated the victim testified regarding her injur-
ies. Reading from an emergency department attending physician’s note that
was in evidence, the plastic surgeon stated: “The patient sustained a deep
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John Topolski and Matthew Goncalves, officers with
the Bridgeport Police Department, were among the first
police officers to arrive at the club shortly after 1:30
a.m. Upon their arrival, they observed that “[the scene]
was a mess”’ and that “there [were] maybe a hundred
people scattered amongst the streets.” Officer Topolski
briefly spoke with Morais, who had, he observed, a
swollen face, one eye that was swollen shut, profuse
facial bleeding, clothes covered in blood, and an appar-
ently dislocated shoulder.” Once the scene was secure,
the officers departed for the hospital, intending to ques-
tion Morais, who also had been taken to the hospital
before the police completed their initial on-site investi-
gation. While the officers were en route to the hospital,
they received a radio dispatch informing them that a
woman, who also had been injured at the club, was
already at the hospital.

When the officers arrived at the hospital, Officer
Topolski went in search of the injured woman, and
Officer Goncalves went in search of Morais. Although
Officer Goncalves located Morais, he was unable to
speak with Morais because his wounds were being
treated, and he was being prepared for surgery. Officer
Topolski located the victim in the waiting area of the
hospital’s emergency department and identified her as
the woman who had been injured at the club. The victim
was in the company of approximately five other individ-
uals. Officer Topolski observed that the victim was cry-
ing and visibly shaken. She had blood covering her face

laceration in the left eyebrow, and she was struck with a bottle on the face
during the fight in the bar. . . . There is a five centimeter in length laceration
that’s deep with irregular borders and a small stellar portion [over] the left
brow . . . .” The plastic surgeon also testified that the “stellar portion”
referred to “where the skin . . . bursts open from contact where it stellates,
so it just looks like a star. . . . It's not a clean laceration, like you get from
a kitchen knife.”

"There was evidence that, after the defendant struck the victim with the
bottle, several other patrons of the club attacked Morais.
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and was holding gauze to her head. Despite her physi-
cal and emotional condition, the victim was coherent
enough to provide information to Officer Topolski. In
her verbal statement to Officer Topolski, the victim
denied that Morais may have been the aggressor in
some type of altercation with her. Officer Topolski,
while he was at the hospital, also obtained the name
of the defendant, but it was not clear from whom he
received that information.®

On October 2, 2015, the victim went to the Bridgeport
police station with her attorney, where she was inter-
viewed by Detective Paul Ortiz in the presence of Ser-
geant Gilbert Valentine about the events that occurred
on September 12, 2015. Detective Ortiz reviewed Officer
Topolski’s report of the events. Through this report,
Detective Ortiz learned that the defendant might be a
suspect. Detective Ortiz prepared a photographic array
that included a photograph of the defendant, which
he showed to the victim. When the victim viewed the
photograph of the defendant, she became emotional
and started to cry. She examined the entire array and
then selected the defendant’s photograph, on which she
wrote that she was “100 percent” confident that he was
the person who had attacked her. The defendant was
subsequently arrested.

At trial, the defendant sought to persuade the jury
that reasonable doubt existed regarding the victim’s
identification of the defendant as the person who
assaulted her. The main defense advanced by the defen-
dant was that the police had conducted an inadequate
investigation of the incident.

During closing arguments, defense counsel argued
that “this case screams reasonable doubt. . . . [T]he

8 The victim testified that she did not give the defendant’s name to the
police because she did not know the defendant prior to the night she
was attacked.
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police completely failed in this case, and they com-
pletely failed [the victim]. They didn’t go back to that
scene that night. They didn’t identify the crime scene.
They didn’t take any photos so that you, ladies and
gentlemen, could see how the scene looked that night.
How the lighting looked. They never tried to get any
surveillance video. . . . They didn’t confirm what hap-
pened.” Defense counsel also argued that the police
“spent ninety minutes on this investigation,” and that
the case “boil[ed] down to one witness and what she
saw in a split second, and she may very well believe
that [the defendant] did this to her. But the police did
nothing to confirm as to what Officer Goncalves said
they needed to do.”

In connection with his defense of inadequate police
investigation, the defendant had filed a written request
to charge the jury, which provided in relevant part:
“I1] You have heard some arguments that the police
investigation was inadequate and biased. [2] The issue
for you to decide is not the thoroughness of the investi-
gation or the competence of the police. [3] However,
you may consider evidence of the police investigation
as it might relate to any weaknesses in the state’s case.
[4] Again, the only issue you have to determine is
whether the state, in light of all the evidence before
you, has proved beyond a reasonable doubt that the
defendant is guilty of the counts with which he is
charged.”

On October 27, 2018, the court held a charge confer-
ence. In discussing the final charge, the court told
defense counsel that it would be charging on the ade-
quacy of the police investigation, in a form that was
somewhat similar to the defendant’s requested instruc-
tion, but that “[i]t may be a little bit different.”

% In its brief, the state referenced the individual components of the defen-
dant’s requested jury instruction as points one, two, three, and four. For
clarity, we adopt the same structure.
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The court instructed the jury in relevant part: “You
have heard some arguments that the police investiga-
tion was inadequate and that the police involved in the
case were incompetent or biased. The issue for you to
decide is not the thoroughness of the investigation or
the competence of the police. The only issue you have
to determine is whether the state, in light of all the
evidence before you has proved beyond a reasonable
doubt that the defendant is guilty of the counts with
which he was charged.” Defense counsel objected to
the court’s omission of point three of his requested
instruction.

The jury subsequently found the defendant guilty of
assault in the second degree in violation of § 53a-60 (a)
(2). The court rendered judgment in accordance with
the jury’s verdict and imposed a total effective sentence
of five years of imprisonment, execution suspended
after two years, followed by three years of probation.
This appeal followed. Additional facts will be set forth
as necessary.

On appeal, the defendant claims that the jury instruc-
tions, as given, deprived him of his right to present a
defense of investigative inadequacy. Specifically, the
defendant argues that the court erred in failing to
include point three of his requested jury charge, which
reads: “However, you may consider evidence of the
police investigation as it might relate to any weaknesses
in the state’s case.” The defendant argues that without
the inclusion of this requested sentence, the jury would
not “have understood how to use the evidence [the
defendant] was able to elicit about the inadequacies of
[the police investigation].” We conclude that the court
did not err in omitting point three from the jury charge.

We begin by setting forth the standard of review and
legal principles that guide our analysis. “[A] fundamen-
tal element of due process of law is the right of a



September 24, 2019 CONNECTICUT LAW JOURNAL Page 89A

193 Conn. App. 79 SEPTEMBER, 2019 87

State v. Gomes

defendant charged with a crime to establish a defense.
. . Where, as here, the challenged jury instructions
involve a constitutional right, the applicable standard
of review is whether there is a reasonable possibility
that the jury was misled in reaching its verdict. . . .
In evaluating the particular charges at issue, we must
adhere to the well settled rule that a charge to the jury
is to be considered in its entirety, read as a whole, and
judged by its total effect rather than by its individual
component parts. . . . [T]he test of a court’s charge is
. whether it fairly presents the case to the jury in
such a way that injustice is not done to either party
under the established rules of law.” (Internal quotation
marks omitted.) State v. Collins, 299 Conn. 567, 598-99,
10 A.3d 1005, cert. denied, 565 U.S. 908, 132 S. Ct. 314,
181 L. Ed. 2d 193 (2011).

“While a request to charge that is relevant to the
issuesin a case and that accurately states the applicable
law must be honored, a court need not tailor its charge
to the precise letter of such a request. . . . If a
requested charge is in substance given, the court’s fail-
ure to give a charge in exact conformance with the
words of the request will not constitute a ground for
reversal. . . . Aslong as [the instructions] are correct
in law, adapted to the issues and sufficient for the guid-
ance of the jury . . . we will not view the instructions
as improper.” (Citations omitted; internal quotation
marks omitted.) State v. Aviles, 277 Conn. 281, 309-10,
891 A.2d 935, cert. denied, 549 U.S. 840, 127 S. Ct. 108,
166 L. Ed. 2d 69 (2006); see State v. Kendrick, 314 Conn.
212, 225-26, 100 A.3d 821 (2014) (clarifying decision in
Aviles). “A challenge to the validity of jury instructions
presents a question of law over which [we exercise]
plenary review.” (Internal quotation marks omitted.)
State v. Collins, supra, 299 Conn. 599.

We conclude that the instruction did not mislead the
jury or violate the defendant’s right to present a defense.
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First, the court’s charge as given was identical to the
model jury instruction provided on the Judicial Branch
website.'” See Connecticut Judicial Branch Criminal
Jury Instructions 2.6-14 (November 6, 2014), available
at https://jud.ct.gov/JI/Criminal/Criminal.pdf (last vis-
ited September 18, 2019). As our Supreme Court has
noted, “[w]hile not dispositive of the adequacy of the
[jury] instruction, an instruction’s uniformity with the
model instructions is a relevant and persuasive factor
in our analysis . . . .” (Internal quotation marks omit-
ted.) State v. Ebron, 292 Conn. 656, 688 n.27, 975 A.2d
17 (2009), overruled in part on other grounds by State
v. Kitchens, 299 Conn. 447, 472-73, 10 A.3d 942 (2011);
see also State v. Shenkman, 154 Conn. App. 45, 75, 104
A.3d 780 (2014), cert. denied, 315 Conn. 921, 107 A.3d
959 (2015).

Moreover, the court’s instruction was in keeping with
long-standing Connecticut law. Nearly identical instruc-
tions were upheld by our Supreme Court in State v.

Y Instruction 2.6-14, entitled “Adequacy of Police Investigation,” was
approved by the Judicial Branch’s criminal jury instruction committee on
November 6, 2014. It provides: “You have heard some arguments that the
police investigation was inadequate and that the police involved in this case
were incompetent. The issue for you to decide is not the thoroughness of
the investigation or the competence of the police. The only issue you have
to determine is whether the state, in light of all the evidence before you,
has proved beyond a reasonable doubt that the defendant is guilty of the
count[s] with which (he/she) is charged.”

The commentary to instruction 2.6-14 states that “ ‘[a] defendant may

. rely upon relevant deficiencies or lapses in the police investigation to
raise the specter of reasonable doubt, and the trial court violates his right
to a fair trial by precluding the jury from considering evidence to that effect.’
State v. Collins, [supra, 299 Conn. 599-600] (finding that such an instruction
as this does not preclude the jury from considering the evidence of the
police investigation as it might relate to any weaknesses in the state’s case).
‘Collins does not require a court to instruct the jury on the quality of police
investigation, but merely holds that a court may not preclude such evidence
and argument from being presented to the jury for its consideration.” State
v. Wright, 149 Conn. App. 758, 773-74, [89 A.3d 458] cert. denied, 312 Conn.
917 [94 A.3d 641] (2014).” Connecticut Judicial Branch Criminal Jury Instruc-
tions, supra, 2.6-14, commentary.

“we
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Collins, supra, 299 Conn. 598, and State v. Williams,
169 Conn. 322, 335 n.3, 363 A.2d 72 (1975)," as well as
by this court in State v. Nieves, 106 Conn. App. 40,
57-58, 941 A.2d 358, cert. denied, 286 Conn. 922, 949
A.2d 482 (2008)," and State v. Tate, 59 Conn. App. 282,
284-85, 755 A.2d 984, cert. denied, 254 Conn. 935, 761
A.2d 757 (2000)."

'In Collins, the court instructed the jury in relevant part: “[T]he ultimate
issue before you is not the thoroughness of the investigation or the compe-
tence of the police. The ultimate issue you have to . . . determine is whether
the state in the light of all the evidence before you has proved beyond a
reasonable doubt that the defendant is guilty on one or more of the counts
for which he is charged.” (Internal quotation marks omitted.) State v. Collins,
supra, 299 Conn. 600.

2 In Williams, the court instructed the jury in relevant part: “Now, you
have heard in the course of arguments discussion as to whether the police
conducted a thorough search. You have also heard some discussion about
the competency of the police in this arrest. Now, ladies and gentlemen, this
question might be a matter of opinion, but the [s]tate has put its evidence
before you, and the defense was entitled to make an investigation and put
its evidence before you also, and, of course, not only the [s]tate but also
the defense has put on evidence on behalf of the defendant. I say to you,
ladies and gentlemen, that the issue before you is not the thoroughness of
the investigation or the competence of the police. This issue you have to
determine is whether the [s]tate in the light of all the evidence before you
has proved beyond a reasonable doubt that the defendant is guilty on one
or both counts with which he is charged.” (Internal quotation marks omit-
ted.) State v. Williams, supra, 169 Conn. 335-36 n.3.

3In Nieves, the relevant portion of the charge provided: “During the
course of the case, you've heard some discussion or questioning as to
whether the police conducted a thorough investigation and the competency
of the police in this case. The issue before you in this case is not the
thoroughness of the investigation or the competence of the police. The issue
you have to determine is whether the state, in light of the evidence before
you, has proven beyond a reasonable doubt [that] the defendant is guilty
of the crimes charged.” (Internal quotation marks omitted.) State v. Nieves,
supra, 106 Conn. App. 57.

Y1n Tate, the court instructed the jury in relevant part: “You've heard
questioning regarding the thoroughness of the police investigation in this
case. This question might be a matter of opinion, but the state has put its
evidence before you, and the defense is entitled to make an investigation
and put its evidence before you also. And, of course, not only the state but
also the defense has put on evidence in behalf of the defendant. I tell you
that the issue before you is not the thoroughness of the investigation of the
responding police officer; the issue you have to determine is whether the
state, in light of all the evidence before you, has proved the defendant’s
guilt beyond a reasonable doubt as I have recited that to you. That is the
sole issue.” (Internal quotation marks omitted.) State v. Tate, supra, 59
Conn. App. 284.
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In Statev. Collins, supra, 299 Conn. 567, our Supreme
Court considered and rejected the same arguments
being made by the defendant in this case. The defendant
in Collins claimed that the trial court’s instruction with
respect to the adequacy of the police investigation,
which was nearly identical to the instruction in the
present case; see footnote 11 of this opinion; misled
the jury and deprived him of his right to present a
defense. State v. Collins, supra, 598. Specifically, he
argued that the instruction “destroyed [his] defense by
precluding consideration of it and also by conveying
the judge’s impression that his defense was not worthy
of consideration.” (Internal quotation marks omitted.)
Id. Our Supreme Court disagreed. It held that the
instruction “did not mislead the jury or violate the
defendant’s right to present a defense because it did
not direct the jury not to consider the adequacy of the
investigation as it related to the strength of the state’s
case, or not to consider specific aspects of the defen-
dant’s theory of the case.” Id., 600-601.

In reaching its conclusion, our Supreme Court
explained: “In the abstract, whether the government
conducted a thorough, professional investigation is not
relevant to what the jury must decide: Did the defendant
commit the alleged offense? Juries are not instructed
to acquit the defendant if the government’s investigation
was superficial. Conducting a thorough, professional
investigation is not an element of the government’s
case. . . . A defendant may, however, rely upon rele-
vant deficiencies or lapses in the police investigation
to raise the specter of reasonable doubt, and the trial
court violates his right to a fair trial by precluding the
jury from considering evidence to that effect.” (Cita-
tions omitted; internal quotation marks omitted.) Id.,
599-600.

Our Supreme Court nevertheless concluded that the
instruction was not misleading because it “was phrased
in neutral language and did not improperly dispar-
age the defendant’s claims, or improperly highlight or
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endorse the state’s arguments and evidence”; id., 602;
and “properly reminded the jury that its core task was
to determine whether the defendant was guilty of the
charged offenses in light of all the evidence admitted
at trial, rather than to evaluate the adequacy of the
police investigation in the abstract.” Id., 601.

In the present case, the defendant relies on State v.
Wright, 322 Conn. 270, 140 A.3d 939 (2016), in support
of his claim.” Specifically, he argues that the present
case is distinguishable from Collins, Williams, Nieves
and Tate “because of [Wright's] clear recognition of

The defendant also cites out-of-state authority and argues that “the
instruction as given here is in conflict with . . . how similar instructions
are phrased in federal courts and in other states.” First, the defendant argues
that the court’s instruction implicates the same concerns as the instruction
in Stabb v. State, 423 Md. 454, 31 A.3d 922 (2011), and Atkins v. State, 421
Md. 434, 26 A.3d 979 (2011). We are not persuaded. The present case is
readily distinguishable from Stabb and Atkins. In those cases, the trial courts
instructed the jury that there was “no legal requirement for the [s]tate to
utilize any specific investigative technique or scientific test to prove its
case.” (Internal quotation marks omitted.) Stabb v. State, supra, 463; Atkins
v. State, supra, 441-42. In both cases, the Court of Appeals of Maryland
determined that the jury instruction invaded the province of the jury and
effectively relieved the state of its burden to prove that the defendant was
guilty beyond a reasonable doubt. Stabb v. State, supra, 472; Atkins v. State,
supra, 455. The court in Atkins explained why the instruction was improper:
“Basically, the instruction directed the jury to ignore the fact that the [s]tate
had not presented evidence connecting the knife to the crime, implying that
the lack of such evidence is not necessary or relevant to the determination
of guilt, and to disregard any argument by defense to the contrary.” Atkins
v. State, supra, 453; see also Stabb v. State, supra, 472 (“[i]n giving the . . .
instruction to the jury, the trial court directed effectively the jurors not to
consider the absence of a [sexual assault forensics examination] or corrobo-
rating physical evidence”).

The court’s instruction in the present case does not implicate such con-
cerns. The instruction does not imply that the evidence regarding inadequate
police investigation was not necessary or relevant to the determination of
guilt. Moreover, the court, in its instruction, clearly articulated the state’s
continuing obligation to prove the defendant’s guilt beyond a reasonable
doubt.

The defendant also cites to instructions used in federal courts, as well
as state courts in Massachusetts. To the extent that the defendant argues
that the court erred because its instruction was different from the instruc-
tions used in these other jurisdictions, we are not persuaded. Even if, as
the defendant argues, the other instructions are “more balanced” or provide
better guidance to a jury, we conclude that the instructions that the court
provided in the present case were correct in law, adapted to the issues, and
sufficient for the guidance of the jury.
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investigative omission/adequacy defenses . . . .” In
addition, he argues that “the instruction as given here
is in conflict with the Supreme Court’s decision in
[Wright]” and that “the model jury instruction did not
adequately tell the jury how it could use the investiga-
tive omission or inadequacy evidence in light of
[Wright].” We disagree.

First, the defendant’s reliance on State v. Wright,
supra, 322 Conn. 270, is misplaced. In Wright, our
Supreme Court did not consider the adequacy of a jury
instruction on an investigative inadequacy defense.
Rather, it addressed a defendant’s rights and obligations
when he seeks to advance a theory of defense that the
police investigation into the crime with which he was
charged was inadequate. It concluded that “defendants
may use evidence regarding the inadequacy of the inves-
tigation into the crime with which they are charged as
alegitimate defense strategy”; id., 282; but nevertheless,
in that case, neither the “defendant’s proposed ques-
tions nor his offer of proof established the basis for a
claim that the police, in not pursuing certain avenues
of investigation, had failed to act in accordance with
past established practices or standard police investiga-
tive procedures, [and therefore] he cannot establish
that the trial court improperly precluded him from
advancing an inadequate investigation defense on [that]
basis.” Id., 281-82. In Wright, our Supreme Court did
not address, as it did in Collins, whether the absence
of language instructing the jury on how it could use the
evidence rendered the instructions constitutionally
deficient.

The present case is distinguishable from Wright in
that the defendant presented his evidence and cross-
examined the state’s witnesses regarding the alleged
inadequacy of the police investigation. He utilized this
evidence as the primary focus of his closing argument.
The court did not preclude the defendant from present-
ing this evidence to the jury, nor did it preclude the
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jury from considering this evidence. Instead, the court
specifically instructed the jury to consider all of the
evidence before it.

Moreover, our Supreme Court’s decision in Wright
is consistent with its decision in Collins.'® Although the
defendant argues that the significance of Wright is its
“clear recognition of investigative omission/adequacy
defenses,” our Supreme Court had previously validated
this defense in Collins. See State v. Collins, supra, 299
Conn. 599-600 (“[a] defendant may . . . rely upon rele-
vant deficiencies or lapses in the police investigation
to raise the specter of reasonable doubt, and the trial
court violates his right to a fair trial by precluding the
jury from considering evidence to that effect”). In
Wright, the court, citing Collins, stated: “[T]his court
has recognized that defendants may use evidence
regarding the inadequacy of the investigation into the
crime with which they are charged as a legitimate
defense strategy.” (Emphasis added.) State v. Wright,
supra, 322 Conn. 282. Accordingly, we are not per-
suaded by the defendant’s argument that Wright distin-
guishes the present case from Collins, Williams, Nieves
and Tate.”

Taking into consideration the charge as a whole, we
conclude that the jury was not misled by the court’s

16 Our Supreme Court, in Wright, summarized its holding in Collins, includ-
ing its conclusion that the instruction in Collins was not improper. See State
v. Wright, supra, 322 Conn. 282. In doing so, the court did not indicate that
its holding in Wright would render the instruction in Collins improper.

"The defendant also argues that “the first sentence of the instruction
[in] the [present] case is a reason to distinguish it from the instructions in
Williams, Tate, Nieves and Collins” because the instructions in those cases
“[do not] include language similar to the first sentence of the trial court’s
instruction here . . . .” We disagree. The first sentence of the court’s
instruction in the present case with respect to investigative inadequacy
provided: “You have heard some arguments that the police investigation
was inadequate and that the police in this case were incompetent.” The
defendant argues that this sentence “implies that the defense is attacking
the officers’ character . . . .” The instructions in Collins, Williams and
Nieves, however, each similarly mentioned the competence of the police.
See footnotes 11, 12 and 13 of this opinion. We are, therefore, not persuaded
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instructions. The defendant presented his evidence to
the jury and cross-examined the state’s witnesses
regarding the alleged inadequacy of the police investiga-
tion. The primary focus of the defendant’s closing argu-
ment was that the police investigation was inadequate
and that the jury should, in light of that, find that the
state had failed to prove that the defendant was guilty
beyond a reasonable doubt.’® The court did not direct
the jury to disregard this evidence or argument. See
State v. Collins, supra, 299 Conn. 600-601 (concluding
that instruction did not mislead jury because “it did not
direct the jury not to consider the adequacy of the
investigation as it related to the strength of the state’s
case, or not to consider specific aspects of the defen-
dant’s theory of the case”); see also State v. Wright,
149 Conn. App. 758, 77374, 89 A.3d 458 (holding that
defendant’s right to fair trial was not impinged, and jury
was not misled by court’s instruction, where defendant
was given opportunity to present evidence and argued
to jury regarding deficiencies in police investigation),
cert. denied, 312 Conn. 917, 94 A.3d 641 (2014).

Moreover, in Collins, our Supreme Court explained
that a defendant “may . . . rely upon relevant deficien-
cies or lapses in the police investigation to raise the
specter of reasonable doubt . . . .” State v. Collins,

that the first sentence of the court’s instruction provides any basis for
distinguishing this case from the case law in Connecticut. We conclude that
the instruction in the present case, like the instruction in Collins, “was
phrased in neutral language and did not improperly disparage the defendant’s
claims, or improperly highlight or endorse the state’s arguments and evi-
dence.” State v. Collins, supra, 299 Conn. 602.

8 As noted previously, defense counsel argued to the jury: “[T]his case
screams reasonable doubt. . . . [T]he police completely failed in this case,
and they completely failed [the victim]. They didn’t go back to that scene
that night. They didn’t identify the crime scene. They didn’t take any photos
so that you, ladies and gentlemen, could see how the scene looked that
night. How the lighting looked. They never tried to get any surveillance video.
. . . They didn’t confirm what happened.” Defense counsel also argued that
the police “spent ninety minutes on this investigation” and the case “boil[ed]
down to one witness and what she saw in a split second, and she may very
well believe that [the defendant] did this to her. But the police did nothing
to confirm as to what Officer Goncalves said they needed to do.”
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supra, 299 Conn. 599-600. In its charge to the jury on
reasonable doubt, the court in the present case
instructed the jury that “[a] reasonable doubt may arise
from the evidence itself or from a lack of evidence.
. . . If, based on your consideration of the evidence,
you are firmly convinced that the defendant is guilty
of the crime charged, you must find him guilty. If, on
the other hand, based on the evidence or lack of evi-
dence, you have a reasonable doubt as to the defen-
dant’s guilt, you must give him the benefit of that doubt
and find him not guilty.” (Emphasis added.) The court,
moreover, in its charge on investigative inadequacy,
repeated to the jury its responsibility to determine
whether the state, in light of all of the evidence, had
proved beyond a reasonable doubt that the defendant
was guilty of the count with which he was charged.
Accordingly, we conclude that the jury was not misled
by the instructions given, and, therefore, there was
no error.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT ». ROBERT A. CANE
(AC 40657)

Alvord, Moll and Flynn, Js.
Syllabus

Convicted of the crimes of criminal possession of a firearm, criminal posses-
sion of ammunition and possession of a controlled substance with intent
to sell, the defendant appealed to this court, claiming, inter alia, that
the trial court improperly denied his motion to suppress certain evidence
and improperly granted the state’s motion to join two separate cases
against him for trial. The defendant had been charged, in one of the cases,
with kidnapping and assault in connection with his alleged conduct with
two women, D and P, at his home. The jury found him not guilty of all
charges in that case. The police had conducted surveillance of the
defendant’s home and wanted to speak to him outside of the home
because it was reported that he had a firearm when the kidnappings
and assaults were alleged to have occurred. While one officer was
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speaking with the defendant on a phone, the defendant went outside
of his home several times and walked near one of his cars that was
parked in the driveway before reentering the home. The police saw the
car’s lights flash and heard its engine run. The defendant told the officer
on the phone that he had the keys to the car but had not started it
remotely. After several hours of no contact with the police, the defendant
came outside of his home again and walked toward a fence that bordered
his property where he was arrested. The police then conducted a protec-
tive sweep of the home. The next day, pursuant to search warrants, the
police seized various items from the defendant’s home and car that
included weapons, ammunition, marijuana and other drug related mate-
rials. Held:

1. The defendant could not prevail on his claim that the trial court errone-
ously denied his motion to suppress the evidence that the police seized
from his home and car:

a. The warrantless search of the defendant’s home after he was arrested
and in police custody constituted a justifiable, protective sweep of the
home in light of specific, articulable facts that supported a reasonable
belief by the police that a third party who posed a danger to those on
the arrest scene was inside the home where firearms were believed to
be present; the police reported that they saw movement within the home
and that there were multiple cars on the defendant’s property, there
had been a report of a serious assault of D and P that allegedly occurred
in the home within the prior twenty-four to thirty-six hours, D and P
had reported that the defendant had guns in the house and had people
watch the house, and, in light of the defendant’s behavior, the police
were entitled to discredit his statements that no one was in the home
and that he did not possess weapons or start the car in his driveway.
b. This court found unavailing the defendant’s unpreserved claims that
he was constructively seized by the police and that they lacked probable
cause to search his car: there was no way to know whether a violation
of constitutional magnitude in fact had occurred, as the record was
insufficient to determine whether the police ordered the defendant to
exit his home when they first attempted to make contact with him or
how many officers surrounded the home at the time that the constructive
entry into the home allegedly occurred; moreover, the information that
the police affiants provided in their search warrant application supported
a determination that probable cause existed to search the defendant’s
vehicle, as the affiants’ averments that they observed the defendant
walk back and forth to the vehicle and heard it being locked or unlocked
supported reasonable inferences that he had access to the vehicle when
the police observed his movements or prior to their arrival, and that
the defendant may have moved evidence from the home to the vehicle,
and the defendant’s reliance on trial testimony to support his assertion
that the police lacked probable cause to search the car because no
officer saw him open it or any of its hatches was unavailing, as only
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information that was before the issuing judge at the time the warrant
was signed could be considered in determining whether the warrant
was based on probable cause.

2. The trial court did not commit plain error when it granted the state’s
motion for joinder, as the defendant, personally and through counsel,
expressly stated that he had no objection to joinder; even if the defen-
dant’s waiver of his claim concerning joinder did not preclude him from
prevailing under the plain error doctrine, he could not demonstrate that
the claimed error was so clear and harmful that a failure to reverse the
judgment would result in manifest injustice, because even though the
defendant claimed that joinder prevented him from testifying concerning
the firearms charges but that he had reason not to testify with respect
to the assault and kidnapping counts, he did not move to sever the
informations or indicate that he wanted to testify concerning some
counts of the informations but not others, even when the court canvassed
him regarding his decision not to testify.

3. The defendant could not prevail on his unpreserved claim of judicial bias,
which was based on his assertion that the trial court, in its pretrial
memorandum of decision on his motion to suppress, had found him
guilty of the kidnapping and assault charges prior to any evidence when
it referred to D and P as victims and then considered those charges
in sentencing him, the record not having supported the defendant’s
contention that the court considered the kidnapping and assault charges
when it sentenced him; although the court mentioned the kidnapping
and assault charges when it summarized the events that led to the
discovery of the firearms, ammunition and marijuana, it had referred
to those charges as the “original allegations” and thereafter focused on
the events that occurred on the day of the defendant’s arrest, its refer-
ence to the defendant as violent was done in the context of reviewing
his criminal history, not with respect to the kidnapping and assault
charges, and, therefore, because the record did not provide a basis for
the defendant’s claim of judicial bias, there was no manifest injustice that
warranted reversal of the judgment pursuant to the plain error doctrine.

Argued April 10—officially released September 24, 2019
Procedural History

Two substitute informations charging the defendant,
in the first case, with four counts of the crime of kidnap-
ping in the first degree, two counts each of the crimes
of kidnapping in the first degree with a firearm, assault
in the first degree and intimidation of a witness, and
with one count of the crime of assault in the second
degree, and, in the second case, with three counts of
the crime of criminal possession of ammunition, two
counts of the crime of criminal possession of a firearm,
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and with one count each of the crimes of criminal pos-
session of a pistol or revolver, possession of a con-
trolled substance with intent to sell, operation of a drug
factory and possession of a controlled substance with
intent to sell within 1500 feet of a school, brought to
the Superior Court in the judicial district of New Britain,
geographical area number fifteen, where the court, Kee-
gan, J., granted the state’s motion for joinder; there-
after, the court denied the defendant’s motion to sup-
press certain evidence; subsequently, the matter was
tried to the jury; thereafter, the state filed a substitute
information in the second case, charging the defendant
with three counts of the crime of criminal possession
of ammunition, two counts of the crime of criminal
possession of a firearm, and one count each of the
crimes of possession of a controlled substance with
intent to sell and possession of a controlled substance
with intent to sell within 1500 feet of a school; verdict
of guilty of three counts of criminal possession of
ammunition, two counts of criminal possession of a
firearm, and one count each of possession of a con-
trolled substance with intent to sell and possession of
a controlled substance with intent to sell within 1500
feet of a school; subsequently, the court granted the
defendant’s motion for a judgment of acquittal as to
the charge of possession of a controlled substance with
intent to sell within 1500 feet of a school and rendered
judgment in accordance with the verdict, from which
the defendant appealed to this court. Affirmed.

Daniel M. Erwin, for the appellant (defendant).

Michele C. Lukban, senior assistant state’s attorney,
with whom, on the brief, were Brian Preleski, state’s
attorney, and Helen J. McLellan, senior assistant state’s
attorney, for the appellee (state).

Opinion
ALVORD, J. The defendant, Robert A. Cane, appeals

from the judgment of conviction, rendered following a
jury trial, of two counts of criminal possession of a
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firearm in violation of General Statutes § 53a-217 (a)
(1), three counts of criminal possession of ammunition
in violation of General Statutes § 53a-217 (a) (1), and
one count of possession of a controlled substance with
intent to sell in violation of General Statutes § 21a-277
(b).! On appeal, the defendant claims that the trial court
(1) erroneously denied his motion to suppress evidence
that was obtained in violation of his right to be free
from unreasonable searches and seizures, (2) improp-
erly granted the state’s motion for joinder of the two
separate cases against him for trial, and (3) demon-
strated judicial bias, thereby violating his right to due
process. We affirm the judgment of the trial court.

The jury reasonably could have found the following
facts. On October 7, 2013, the New Britain Police
Department received a complaint that the defendant
had kidnapped and assaulted two women, D and P, at
his home, located at 830 Slater Road in New Britain,
during the weekend of October 5 and 6, 2013. D’s son
reported that D was in the intensive care unit at the
Hospital of Central Connecticut in New Britain as a
result of her injuries.

At approximately 3:30 p.m. on October 7, 2013, as the
police began to investigate these allegations, Michael
Steele and Kyle Lamontagne, two plainclothes detec-
tives with the New Britain Police Department, went

! The jury also found the defendant guilty of one count of possession of
a controlled substance with intent to sell within 1500 feet of a school in
violation of General Statutes § 21a-278a (b). Prior to sentencing, however,
the trial court granted the defendant’s postverdict motion for a judgment
of acquittal as to that count. The jury acquitted the defendant of two counts
of kidnapping in the first degree with a firearm in violation of General
Statutes § 53a-92a (a), two counts of kidnapping in the first degree in viola-
tion of General Statutes § 53a-92 (a) (2) (A), two counts of kidnapping in
the first degree in violation of § 53a-92 (a) (2) (C), one count of assault in
the first degree in violation of General Statutes § 53a-59 (a) (1), one count
of assault in the first degree in violation of § 53a-59 (a) (3), one count of
assault in the second degree in violation of General Statutes § 53a-60 (a)
(2), and two counts of intimidation of a witness in violation of General
Statutes § 53a-151a (a) (2).
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to the defendant’s home. They conducted surveillance
from an unmarked police vehicle parked across the
street from the defendant’s home in order to determine
whether the defendant was at his home and to secure
the premises. At approximately 4 p.m., Karl Mordasie-
wicz, also a detective with the New Britain Police
Department, relieved Detective Steele from his position
in the unmarked vehicle. Detectives Lamontagne and
Mordasiewicz eventually left the vehicle and began to
surveil the defendant’s home from the rear porch of a
neighboring property.

Additional police officers arrived shortly thereafter.
The police wanted to speak to the defendant about the
kidnapping and assault allegations and, because the
defendant was reported to have had a firearm when
the kidnappings and assaults were alleged to have
occurred, they wanted to speak to the defendant outside
of his home. Arthur Powers, Jr., a sergeant with the
New Britain Police Department, who had known the
defendant since the 1970s, called the defendant’s cell
phone number to try to encourage him to speak volunta-
rily with the officers.?

While Sergeant Powers was on the phone with the
defendant, Detectives Lamontagne and Mordasiewicz
watched the defendant exit his home several times,*

2The neighbors had given the detectives permission to conduct their
surveillance from the porch.

3 The police had been attempting to contact Barbara Micucci, the defen-
dant’s former girlfriend. At approximately 5 p.m., when Micucci learned that
the police wanted to speak to her, she called the defendant and said some-
thing to the effect of “what the ‘f’ is the New Britain police looking for me
for or wanting to talk to me . . . .” The defendant told her that he had no
idea and that he had been sleeping all day. Micucci then contacted the New
Britain Police Department and provided the defendant’s phone number.

4 At trial, no evidence had been presented with respect to what time
Sergeant Powers first spoke with the defendant. On appeal, the parties do
not dispute that the defendant’s phone conversation with Sergeant Powers
occurred after the defendant first exited his home. See part I B 1 of this
opinion.
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walk in the area near his Cadillac, and reenter his home.
At one point, Detectives Lamontagne and Mordasiewicz
observed the lights on the Cadillac flash and heard the
engine run for approximately fifteen seconds. Sergeant
Powers asked the defendant if he had started the Cadil-
lac, and the defendant responded that, although he had
the keys, he had not started the car remotely. The defen-
dant eventually walked toward the fence that bordered
his property, at which time he was arrested.” After
arresting the defendant, the police conducted a protec-
tive sweep of the defendant’s home.

The next day, on October 8, 2013, the police applied
for a search and seizure warrant pertaining to the defen-
dant’s residence. The search warrant was issued at noon
and executed at approximately 12:55 p.m. On the first
floor of the defendant’s home, the police found a rifle,
which was located in a closet, and glassine bags, which
were found in the kitchen. In a bedroom on the second
floor of the defendant’s home, the police found three
boxes of Blazer Brass brand ammunition, a gun holster,
a gun cleaning kit, a “loader” that assists with loading
ammunition into a magazine for a firearm, and a plastic
bag containing ten shotgun shells. In addition, the police
found a metal box containing various types of ammuni-
tion in the closet of that bedroom. In a different bed-
room also on the second floor of the defendant’s home,
the police found a small amount of marijuana, various
lighting and power sources, and a scale. In the attic,
the police found a large bag, which weighed approxi-
mately ten pounds, containing marijuana, sticks and
stems of marijuana plants, cardboard material, and soil.

The police did not locate all of the evidence they
had been seeking in the defendant’s home, including a

® The defendant was arrested on charges unrelated to this appeal. Specifi-
cally, he was arrested on charges of breach of the peace, threatening, and
interfering with the police that were based on his actions toward the police
during this encounter. See part I of this opinion. The state entered a nolle
prosequi as to each of those charges.
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firearm and clothing associated with the kidnapping
and assault allegations. Therefore, later that same day,
the police applied for a search warrant pertaining to a
Cadillac owned by the defendant. Although there had
been several additional vehicles on the defendant’s
property, the police applied for a search warrant only
with respect to the Cadillac because the police had
observed the defendant walking in the area of that vehi-
cle, and it had been the vehicle that appeared to have
been remotely started. The warrant was issued and
executed that evening. Inside a bag in the trunk of the
Cadillac, the police found a nine millimeter Smith and
Wesson handgun, two magazines loaded with ammuni-
tion, and a gun holster.

The state initially charged the defendant in two sep-
arate informations. In the first information, filed in
Docket No. CR-13-0270252-T, the defendant was charged
with two counts of kidnapping in the first degree with
a firearm in violation of General Statutes § 53a-92a (a),
two counts of kidnapping in the first degree in violation
of General Statutes § 53a-92 (a) (2) (A), two counts of
kidnapping in the first degree in violation of § 53a-92
(a) (2) (C), one count of assault in the first degree in
violation of General Statutes § 53a-59 (a) (1), one count
of assault in the first degree in violation of § 53a-59 (a)
(3), one count of assault in the second degree in viola-
tion of General Statutes § 53a-60 (a) (2), and two counts
of intimidation of a witness in violation of General Stat-
utes § 53a-151a (a) (2). In the second information, filed
in Docket No. CR-13-0270260-S, the defendant was
charged with two counts of criminal possession of a
firearm in violation of General Statutes § 53a-217 (a)
(1), three counts of criminal possession of ammunition
in violation of § 53a-217 (a) (1), one count of possession
of a controlled substance with intent to sell in violation
of § 21a-277 (b), and one count of possession of a con-
trolled substance with intent to sell within 1500 feet of
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a school in violation of General Statutes § 21a-278a (b)
On September 29, 2016, the state filed a motion for
joinder of the two informations.® At a hearing on Octo-
ber 24, 2016, the defendant stated that he had no objec-
tion to the joinder, and the court granted the state’s
motion.

A jury trial followed, at the conclusion of which the
jury acquitted the defendant of the charges set forth in
the first information and convicted him of the charges
set forth in the second information. The court accepted
the verdict but thereafter granted the defendant’s
motion for a judgment of acquittal as to the count of
possession of a controlled substance with intent to sell
within 1500 feet of a school. The court imposed a total
effective sentence of thirteen years of imprisonment.
This appeal followed. Additional facts and procedural
history will be set forth as necessary.

I

The defendant first claims that the court erroneously
denied his motion to suppress evidence that was
obtained in violation of his right to be free from unrea-
sonable searches and seizures under the fourth amend-
ment to the United States constitution’ and article first,
§ 7, of the Connecticut constitution.® Specifically, he
argues that the evidence should have been suppressed
because (1) the police conducted an unlawful protective
sweep of his home, (2) he was constructively seized by

% The state filed the motion for joinder on the ground that the evidence
in the two cases was cross admissible.

"“The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be violated,
and no warrants shall issue, but upon probable cause, supported by oath
or affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.” U.S. Const., amend. IV.

8 Article first, § 7, of the Connecticut constitution provides: “The people
shall be secure in their persons, houses, papers and possessions from unrea-
sonable searches or seizures; and no warrant to search any place, or to
seize any person or things, shall issue without describing them as nearly
as may be, nor without probable cause supported by oath or affirmation.”
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the police, and (3) the search warrant for his vehicle
was not supported by probable cause.

The following additional facts and procedural history
are relevant to our resolution of these claims. On Octo-
ber 8, 2013, Adam Rembisz, a detective with the New
Britain Police Department, and Michael Grossi, a ser-
geant with the New Britain Police Department (affi-
ants), applied for a search and seizure warrant per-
taining to the defendant’s residence. The affidavit in
support of the application for the search warrant
detailed the information that the police had received
with respect to the kidnapping and assault allegations.
In addition, it averred, in relevant part, that “a protective
sweep of the house was conducted and in plain view
a roll of duct tape, handcuffs, (2) laptop computers,
and (1) [iPad] was observed inside the living room. In
a second floor bedroom officers observed an ax handle,
baseball bat, and a cane.’ [Detective Kevin] Artruc also
observed a green leafed substance, which through his
past training, [he] believes to be marijuana.”* (Foot-
note added.)

As we previously have stated, the affiants applied for
a search warrant pertaining to the defendant’s vehicle
after they executed the search warrant pertaining to the
defendant’s home. The affidavit submitted in support
of the application for the second search warrant
averred, in addition to the information that had been
contained in the application for the first warrant, that:
“IN]Jo handgun, yellow shirt, steel toe boots were

° These items had been evidence relevant to the kidnapping and assault
allegations.

10 Artruc, a detective with the New Britain Police Department, acknowl-
edged that the affidavit in support of the search warrant application men-
tioned him observing marijuana during the protective sweep. Detective
Artruc testified, at both the suppression hearing and at trial, that he had
no recollection of being involved in the protective sweep. At trial, he
explained: “It is entirely possible that I was there on the [seventh of October],
but I don’t have a personal recollection of my involvement on the seventh.”
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located as described by the victim, however during the
incident prior to [the defendant’s] being arrested he
was observed to walk back and forth to a black Cadillac,
bearing registration 137XHF. Responding officers heard
the alarm that is commonly sounded when the vehicle
is locked or unlocked with a remote as [the defendant]
walked to the vehicle. [Department of Motor Vehicle]
records show that the said vehicle is registered to the
defendant. . . . [The] affiants believe that [the defen-
dant] could have brought evidence to the vehicle from
the crime scene within the home prior to surrendering
to the police as the handgun, dog collar, yellow shirt,
[and] steel toe boots were not located within the res-
idence.”

Prior to trial, the defendant filed a motion to suppress
“all evidence obtained through warrantless searches of
his home and automobile on . . . October 7, 2013,” on
the grounds that (1) “there were no exigent circum-
stances or any other reasons” to support the protective
sweep, and the evidence would not be admissible under
the inevitable discovery doctrine, and (2) “there were
no exigent circumstances or any other reasons” to sup-
port the “warrantless search” of the defendant’s vehicle,
and the evidence would not be admissible under the
inevitable discovery doctrine.

In his memorandum of law in support of his motion,
the defendant argued that with respect to the protective
sweep, “there is no evidence . . . that the police had
any information whatsoever that there may have been
any other people inside [the defendant’s] home . . . .”
As to the search of the defendant’s vehicle, the defen-
dant argued that “[t]here were no ‘exigent circum-
stances’ that would have allowed the police to perform
the warrantless search of [the defendant’s] automobile.”

On November 1 and 2, 2016, the court held a hear-
ing on the defendant’s motion to suppress. The court
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heard testimony from the defendant and several mem-
bers of the New Britain Police Department. In addition,
it admitted into evidence photographs of the defen-
dant’s property, a recording of the phone conversation
between Sergeant Powers and the defendant, and cop-
ies of the search warrants, which included the warrant
applications and the affidavits supporting the appli-
cations.

At the hearing, the defendant argued that there was
no evidence that any other person was inside of the
defendant’s home to justify the protective sweep. The
defendant did not make any additional arguments with
respect to the search of the vehicle.

On November 3, 2016, the court issued its memoran-
dum of decision denying the defendant’s motion to sup-
press. The court determined that (1) the protective
sweep was lawful and, even if it were not lawful, the
evidence would nonetheless be admissible pursuant to
the inevitable discovery doctrine, and (2) the search of
the defendant’s vehicle had been executed pursuant to
a search warrant.

The court made the following findings of fact in sup-
port of its determination: “On October 7, 2013, at
approximately 1:30 p.m., the New Britain police were
informed of a serious assault upon two women in a
home located at 830 Slater Road. Officer Mark DePinto
spoke with [D’s son], who relayed that his mother and
another woman were tied up, severely beaten and ulti-
mately escaped from 830 Slater Road. [D’s son] also
relayed that his mother was currently in the hospital,
in the intensive care unit. The location of the second
female was unknown at this time. [D’s son] told DePinto
that the home belonged to the defendant . . . and that
[the defendant] had indicated he would engage in a
shootout with the police if they came to the house.
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“The New Britain police patrol division prepared a
plan of action: locate [the defendant], any witnesses,
the second female injured and present this to the detec-
tives for follow-up investigation. Plainclothes detec-
tives were assigned to surveil 830 Slater Road, and
other officers began to gather intelligence about [the
defendant]. In reviewing his criminal history, the
investigating officers learned [that the defendant] had
serious felony convictions and, in light of that informa-
tion that a weapon was used during the assaults and
that [the defendant] possessed weapons in the house,
the special response team was also called to the scene.
At approximately 2:15 p.m., [Sergeant] Carlos Burgos
met with officers in an area near 830 Slater Road to
discuss potential scenarios and the safety concerns for
the neighbors in the area as well as for the respond-
ing officers.

“Photographs of the property confirm the testimony
describing the area. There was a brick, two-story dwell-
ing with a steel fence around a portion of the front yard,
and enclosed part of the driveway, extending toward a
garage in the rear of the property. A gate across the
driveway was locked and from the street, a black car
could be seen. There was no contact with [the defen-
dant] up to this time. Simultaneous to the surveillance,
other officers were gathering information and relaying
it to Burgos and others at the Slater Road address. After
5:30 p.m., the police learned that a former girlfriend
of [the defendant] had spoken to him, and the police
attempted to reach the defendant over the telephone.
The police then used sirens and other loud noises to
see if anyone in the house would respond. [The defen-
dant] then exited his house. A home phone number for
[the defendant] was obtained, and verbal contact was
made first by a dispatch officer and then by [Sergeant]
Arthur Powers. Powers negotiated with [the defendant]
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for over thirty-five minutes to comply with police direc-
tives to go to the fence in the front of the house and
speak with the police. The recording of the conversation
was entered as an exhibit during the hearing. [The
defendant] was angry, agitated and uncooperative with
both Powers and the police at the house. [The defen-
dant] repeatedly used profane and discriminatory lan-
guage, often shouting his tirades. He threatened to
loosen his dog upon the police officers and taunted the
police to shoot him. [The defendant] was distrustful of
the police. From the early moments of the recorded
conversation, [the defendant] demeaned and blamed
the two women victims.

“On-scene officers observed [the defendant] pacing
the property, going in and out of the house and, at
one point, disrobing, purportedly to show [that] he was
unarmed. He was seen holding a knife. One officer
saw the rear taillights of the black automobile in the
driveway turn on, and when Powers asked him if he
turned the car on remotely, [the defendant] denied it.
Other officers observed movement inside the house at
multiple windows.

“Other officers continued to seek information regard-
ing the incident. DePinto learned from [the defendant’s]
former girlfriend that she had been to 830 Slater Road
over the preceding weekend and had seen the two
females, who were still present when she left. She also
indicated that [the defendant] was acting irrationally
and out of control. A written statement by [D’s son]
was taken from 5:15 to 5:50 p.m. There, the police
learned that [D] had told him that [the defendant] was
affiliated with the Outlaw motorcycle gang, he had guns
in the house and that he had people watching his house
when he wasn’t home. They also learned that items
of potential evidentiary value could be found within
the house.
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“At approximately 6:30 p.m., [the defendant]
approached the fence to speak with the police, and he
was seized by officers and arrested for breach of the
peace, threatening and interfering with the police. [Lieu-
tenant John] Rodriguez made the decision to conduct
a protective sweep of the house. He wanted to ensure
that there were no victims inside the home, he wanted
to ensure that there was no one to endanger officers
on the scene, and he wanted to ensure that any evidence
would be secure. Within two to three minutes, the
sweep was concluded. A search warrant for 830 Slater
Road was secured on October 8, 2013, at noon; a search
warrant for the Cadillac was secured on the same day
at 5:17 p.m.”!!

A

The defendant first argues that the court erred in
denying his motion to suppress because the protective
sweep was unlawful. Specifically, he argues that the
police had “no basis to believe a third party was in the
home,” and, therefore, they lacked an articulable basis
on which to justify the protective sweep. We disagree.

The court, in its memorandum of decision denying
the defendant’s motion to suppress, determined that
the protective sweep was lawful. It found: “Based upon
all of the articulable facts and rational inferences known
to the New Britain police at the time of the defendant’s
apprehension, a reasonably prudent officer would con-
clude the following: a serious assault of two women
had occurred within the prior twenty-four to thirty-six
hours at 830 Slater Road. One victim was being treated
for serious injuries at the hospital. That victim told her
son that she was tied up, beaten, hit with a pistol and
physically degraded. She said that the defendant had
guns in the house and he had people [who] watched
his house. After several hours of no contact [between

I'The defendant does not challenge any of these factual findings.
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the police and] the defendant while the home was under
surveillance, he exited the house. He was uncooperative
with the police, and his behavior was erratic, agitated
and at times bizarre. The defendant had a history of
felony convictions. Movement was seen within the
house and a car in the driveway was started, with the
defendant denying that he did it. Based upon the defen-
dant’s behavior on scene, the police were within their
rights to disbelieve the defendant’s statements that he
possessed no weapons and no [that] one else was inside
the house.”*

“[T]he standard of review for a motion to suppress
is well settled. A finding of fact will not be disturbed
unless it is clearly erroneous in view of the evidence
and pleadings in the whole record . . . . [W]here the
legal conclusions of the court are challenged, [our
review is plenary, and] we must determine whether
they are legally and logically correct and whether they
find support in the facts set out in the memorandum
of decision . . . .” (Internal quotation marks omitted.)
State v. Kendrick, 314 Conn. 212, 222, 100 A.3d 821
(2014). Accordingly, the trial court’s legal conclusion
regarding the applicability of the protective sweep doc-
trine is subject to plenary review. See id.; see also State
v. Spencer, 268 Conn. 575, 585, 848 A.2d 1183 (2004).

“It is axiomatic that the police may not enter the
home without a warrant or consent, unless one of the
established exceptions to the warrant requirement is

2 The court went on to conclude that even if the protective sweep were not
lawful, the evidence was nonetheless admissible pursuant to the inevitable
discovery doctrine. It stated: “The credible evidence established that the
search warrant for the home had . . . begun at approximately 5:50 p.m. by
[Detective Raymond Grzegorzek], once [the complainant’s] statement was
completed. At that point, the police had a reasonable belief that a crime
had been committed and [that] evidence of it could be found within the
premises. . . . [T]he information supporting probable cause had been the
result of the information gathered in the hours prior to the defendant’s
arrest on the misdemeanor charges.” (Citations omitted.)
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met.” (Internal quotation marks omitted.) State v. Ken-
drick, supra, 314 Conn. 224. “All three exceptions [to
the warrant requirement], the exigent circumstances
doctrine, the protective sweep doctrine and the emer-
gency doctrine, must be supported by a reasonable
belief that immediate action was necessary.” Id., 225.

“The protective sweep doctrine . . . is rooted in the
investigative and crime control function of the police.
. . . As its name suggests, the purpose of the doctrine
is to allow police officers to take steps to assure them-
selves that the house in which a suspect is being, or
has just been, arrested is not harboring other persons
who are dangerous and who could unexpectedly launch
an attack.” (Internal quotation marks omitted.) Id., 229.
“Recognizing the often competing interests of the indi-
vidual’s expectation of privacy and the officers’ safety,
the court [in Maryland v. Buie, 494 U.S. 325, 327, 110
S. Ct. 1093, 108 L. Ed. 2d 276 (1990)] . . . determined
that there were two levels of protective sweeps. Con-
cerning the first tier of protective sweeps, the court
concluded that as an incident to the arrest the officers
could, as a precautionary matter and without probable
cause or reasonable suspicion, look in closets and other
spaces immediately adjoining the place of arrest from
which an attack could be immediately launched. . . .
Concerning the second tier of protective sweeps, the
court concluded: Beyond that . . . we hold that there
must be articulable facts which, taken together with
the rational inferences from those facts, would warrant
a reasonably prudent officer in believing that the area
to be swept harbors an individual posing a danger to
those on the arrest scene.”’® (Citation omitted; internal

13 In State v. Kendrick, supra, 314 Conn. 212, our Supreme Court noted that
a protective sweep need not be conducted incident to an arrest: “Although
originally a protective sweep was defined as one made incident to a lawful
arrest . . . the scope has since been broadened so that the current rule is
that a law enforcement officer present in a home under lawful process

. . may conduct a protective sweep when the officer possesses articulable
facts which, taken together with the rational inferences from those facts,
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quotation marks omitted). State v. Spencer, supra, 268
Conn. 588.

“Although the United States Supreme Court never
has ruled on the constitutionality of a protective sweep
of a home, incident to an arrest occurring just outside
that home, the federal courts that have addressed the
issue uniformly have held that the reasoning of Buie
applies to that situation.” Id., 589.

In Spencer, our Supreme Court recognized “that Buie
was grounded in the principle that arresting officers
have an immediate interest in taking steps to assure
themselves that the house in which a suspect is being,
or has just been, arrested is not harboring other persons
who are dangerous and who could unexpectedly launch
an attack. . . . This important safety interest is not
diminished simply because the arrest has occurred just
outside of the home.” (Citation omitted; internal quota-
tion marks omitted.) Id., 590; see also United States
v. Colbert, 76 F.3d 773, 776 (6th Cir. 1996) (“in some
circumstances, an arrest taking place just outside a
home may pose an equally serious threat to the arrest-
ing officers”)."

would warrant a reasonably prudent officer in believing that the area to be
swept harbors an individual posing a danger to those on the . . . scene.”
(Citation omitted; emphasis altered; internal quotation marks omitted.) Id.,
229-30. Because the protective sweep in the present case was conducted
incident to an arrest, our analysis continues to be informed by the second
tier of protective sweeps as set forth in Spencer and Buie.

“In State v. Spencer, supra, 268 Conn. 590, our Supreme Court cited to
United States v. Henry, 48 F.3d 1282 (D.C. Cir. 1995), in which the United
States Court of Appeals for the District of Columbia Circuit explained:
“Although Buie concerned an arrest made in the home, the principles enunci-
ated by the [United States] Supreme Court are fully applicable where, as
here, the arrest takes place just outside the residence. . . . That the police
arrested the defendant outside rather than inside his dwelling is relevant
to the question of whether they could reasonably fear an attack by someone
within it. The officers’ exact location, however, does not change the nature
of the appropriate inquiry: Did articulable facts exist that would lead a
reasonably prudent officer to believe a sweep was required to protect the
safety of those on the arrest scene?” (Citations omitted.) Id., 1284.
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Within the first tier of protective sweeps, arresting
officers can “as a precautionary matter and without
probable cause or reasonable suspicion, look in closets
and other spaces immediately adjoining the place of
arrest from which an attack could be immediately
launched.” Maryland v. Buie, supra, 494 U.S. 334. In
the present case, the defendant was arrested outside
of his home, near the fence line bordering his property.
Therefore, the defendant’s home cannot be character-
ized as a space “ ‘immediately adjoining’ ” the place of
the arrest. See State v. Spencer, supra, 268 Conn. 591.
We therefore must determine whether the search in the
present case was justifiable as a second tier protec-
tive sweep.

The second tier of protective sweeps under Buie
encompasses searches of areas beyond those spaces
immediately adjoining the place of arrest. To satisfy
the fourth amendment, a second tier protective sweep
must be supported by “articulable facts which, taken
together with the rational inferences from those facts,
would warrant a reasonably prudent officer in believing
that the area to be swept harbors an individual posing
a danger to those on the arrest scene.” Maryland v.
Buie, supra, 494 U.S. 334.% In this case, because the

»The defendant argues that for a protective sweep of a home incident
to an arrest that has occurred just outside of that home, we should apply
the test used by the United States Court of Appeals for the Second Circuit
in United States v. Oguns, 921 F.2d 442, 446 (2d Cir. 1990), because that
test was more recently applied by a court in the District of Connecticut, in
United States v. Butler, Docket No. 3:16 CR 123 (AWT), 2017 WL 4150466,
*4 (D. Conn. September 19, 2017).

Under Oguns, a protective sweep inside of a home incident to an arrest
outside of that home is permissible “if the arresting officers had (1) a
reasonable belief that third persons [were] inside, and (2) a reasonable
belief that the third persons [were] aware of the arrest outside the premises
so that they might destroy evidence, escape or jeopardize the safety of the
officers or the public.” (Internal quotation marks omitted.) United States
v. Oguns, supra, 921 F.2d 446. The defendant does not apply this test to the
facts of the present case or explain how applying this test would warrant
a different result. See id. (“[a]lthough we articulated this standard before
Buie, we think it may be read consistently with the Supreme Court’s recent
holding concerning security sweeps”).
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defendant was in custody, the focus of our inquiry is
“whether the arresting officers reasonably believed that
someone else inside the [home] might pose a danger to
them. . . . In other words, we examine whether there
were specific and articulable facts showing that another
individual, who posed a danger to the officers or others,
was inside the apartment at the time of the arrest. . . .
Lack of information [concerning the presence of a third
party] cannot provide an articulable basis upon which
to justify a protective sweep.” (Citations omitted,;
emphasis altered; internal quotation marks omitted.)
State v. Spencer, supra, 268 Conn. 593-94.

In the present case, the following facts are sufficiently
specific and articulable to support a reasonable belief
that the defendant’s home harbored a third party posing
a danger to those on the arrest scene. First, the police
reported that they saw movement within the defen-
dant’s home.! Second, the police reported that there
were multiple cars on the defendant’s property. Third,
it was reported that a car in the driveway was started,
and the defendant denied that he was the person who
started it. There had been a report of a serious assault
of two women that was alleged to have occurred within
the prior twenty-four to thirty-six hours at the defen-
dant’s home. One of the women was reportedly being
treated for serious injuries and alleged that she was hit
with a pistol, indicating the presence of a handgun

In Spencer, our Supreme Court referenced the decision in Oguns. See
State v. Spencer, supra, 268 Conn. 589, 597. It nonetheless applied the test
set forth by the United States Supreme Court in Buie to a protective sweep
of ahome incident to an arrest occurring just outside that home. Accordingly,
abiding by our Supreme Court’s precedent in Spencer, we apply the test set
forth in Buie.

16 Specifically, at the suppression hearing, Sergeant Burgos testified that
the police “were getting information [that] there was movement at the front
of the house and at the rear of the house at the same time.” Sergeant Burgos
explained that it was dark outside at that time and the lights were on inside
the defendant’s home, and he could therefore see silhouettes and movement
through the windows.



September 24, 2019 CONNECTICUT LAW JOURNAL Page 117A

193 Conn. App. 95 SEPTEMBER, 2019 115

State v. Cane

inside the home that might be used by another indi-
vidual within the home, thereby posing a danger to
police officers and others. In addition, the woman had
reported that the defendant had guns in the house and
that he had people who watched his house.!” The defen-
dant’s behavior was erratic, agitated, and at times
bizarre. On the basis of the defendant’s behavior on the
scene, the court concluded that the police were within
their right to discredit the defendant’s statements that
he possessed no weapons and that no one else was
inside the house.

These facts are sufficiently specific and articulable
to support a reasonable belief that a third party was
inside of the home and, on the basis of the information
that had been provided to the police regarding the pres-
ence of firearms at the home, that the third party posed
a danger to those on the arrest scene. Accordingly, we
conclude, on the basis of the totality of all the facts
and the reasonable inferences drawn therefrom, that
the warrantless search of the defendant’s home was a
justifiable protective sweep under Buzie.

B

The defendant concedes that his next two claims
with respect to his motion to suppress are unpreserved
and requests review pursuant to State v. Golding, 213
Conn. 233, 23940, 567 A.2d 823 (1989), as modified by
InreYasiel R.,317 Conn. 773, 781, 120 A.3d 1188 (2015).
Generally, this court is not required to consider a claim
“unless it was distinctly raised at the trial or arose
subsequent to the trial.” Practice Book § 60-5. It is well
established, however, that an unpreserved claim is
reviewable under Golding when “(1) the record is ade-
quate to review the alleged claim of error; (2) the claim
is of constitutional magnitude alleging the violation of

"The police also had information that the defendant was involved in a
motorcycle gang.
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a fundamental right; (3) the alleged constitutional viola-
tion . . . exists and . . . deprived the defendant of a
fair trial; and (4) if subject to harmless error analysis,
the state has failed to demonstrate harmlessness of the
alleged constitutional violation beyond a reasonable
doubt.” (Footnote omitted.) State v. Golding, supra,
239-40. “The appellate tribunal is free to respond to
the defendant’s claim by focusing on whichever Golding
prong is most relevant. . . . [T]he inability to meet any
one prong requires a determination that the defendant’s
claim must fail.” (Citation omitted; internal quotation
marks omitted.) State v. Esquilin, 179 Conn. App. 461,
475, 179 A.3d 238 (2018).

1

The defendant claims that the police “laid siege to
his home, roused and summoned him with coercive
force, and constructively seized him” under the fourth
amendment to the United States constitution. He also
argues that “[t]his court should adopt a rule against
constructive entry” under our state constitution
“regardless of [our analysis under] the fourth amend-
ment.” The state maintains, inter alia, that the record
is inadequate for review of the defendant’s unpreserved
claim and, therefore, the claim fails to satisfy the first
prong of Golding. We agree with the state.

In United States v. Allen, 813 F.3d 76 (2d Cir. 2016),
the United States Court of Appeals for the Second Cir-
cuit explained the constructive entry doctrine: “Under
[the constructive entry] doctrine, when officers engage
in actions to coerce the occupant outside of the home,
they ‘{accomplish] the same thing’ and achieve the same
effect as an actual entry, and therefore trigger [the]
protections [of Payton v. New York, 445 U.S. 573, 100
S. Ct. 1371, 63 L. Ed. 2d 639 (1980)].”'® United States

8 In Payton v. New York, supra, 445 U.S. 576, the United States Supreme
Court held that the fourth amendment to the United States constitution
“prohibits the police from making a warrantless and nonconsensual entry
into a suspect’s home in order to make a routine felony arrest.”
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v. Allen, supra, 81. The court declined to apply the
constructive entry doctrine, but noted that courts
applying the doctrine “determine whether a non-
exhaustive list of factors, such as the events immedi-
ately preceding or accompanying the order, the number
and location of officers, the nature and content of the
words used to transmit the command, and whether
police guns are holstered or brandished, constitute cir-
cumstances sufficient to trigger Payton . . . .” Id., 88.
In reviewing a claim of constructive entry, a court must
determine whether “[t]he police show of force and
authority was such that a reasonable person would have
believed he was not free to leave.” (Internal quotation
marks omitted.) United States v. Morgan, 743 F.2d 1158,
1164 (6th Cir. 1984), cert. denied, 471 U.S. 1061, 105 S.
Ct. 2126, 85 L. Ed. 2d 490 (1985).

In the present case, the court found that “[a]fter 5:30
p-m. . . . the police attempted to reach the defendant
over the telephone. The police then used sirens and
other loud noises to see if anyone inside the house
would respond. [The defendant] then exited his house.”
The court further found that the defendant was seized
by officers at approximately 6:30 p.m., when he was

9 The defendant relies on Morgan in support of his argument of construc-
tive entry. In Morgan, “[n]ine police officers and several patrol cars
approached and surrounded the Morgan residence in the dark. The officer
in charge strategically positioned his car in the driveway in front of the
Morgan home blocking any movement of [the defendant’s] car. The police
then called for [the defendant] to come out of the house.” United States v.
Morgan, supra, 743 F.2d 1164. The court also noted that the police “flooded
the house with spotlights and summoned [the defendant] from his mother’s
home with the blaring call of a bullhorn.” Id., 1161. The United States Court
of Appeals for the Sixth Circuit determined that “[t]hese circumstances
surely amount to a show of official authority such that a reasonable person
would have believed he was not free to leave.” (Internal quotation marks
omitted.) Id., 1164. It therefore concluded that “the record provides ample
proof that, as a practical matter, [the defendant] was under arrest . . . as
soon as the police surrounded the Morgan home, and therefore, the arrest
violated Payton because no warrant had been secured.” (Citation omitted;
internal quotation marks omitted.) Id.
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placed under arrest for breach of the peace, threatening,
and interfering with the police. As we previously have
noted, the defendant did not argue before the trial court
that the police constructively entered the defendant’s
home. The trial court, therefore, did not make any addi-
tional factual findings with respect to the conduct of
the police when they first attempted to make contact
with the defendant and whether the police show of
force and authority was such that a reasonable person
would have believed he was not free to leave. It is
well established, however, that “when reviewing the
constitutionality of an alleged seizure, we must parse
the entire record, and not only the trial court’s express
findings.” State v. Edmonds, 323 Conn. 34, 64, 145 A.3d
861 (2016).

“Our Supreme Court has clarified that [a] record is
not inadequate for Golding purposes because the trial
court has not reached a conclusion of law if the record
contains the factual predicates for making such a deter-
mination. . . . Nevertheless, [i]f the facts revealed by
the record are insufficient, unclear or ambiguous as to
whether a constitutional violation has occurred, we will
not attempt to supplement or reconstruct the record,
or to make factual determinations, in order to decide
the defendant’s claim.” (Citation omitted; internal quo-
tation marks omitted.) State v. Morales, 164 Conn. App.
143, 167, 136 A.3d 278, cert. denied, 321 Conn. 916, 136
A.3d 1275 (2016).

In the present case, the record is insufficient to deter-
mine whether a constitutional violation has occurred.
First, the record is unclear as to whether the police
ordered the defendant to exit his home when they first
attempted to make contact with him.? At the sup-
pression hearing, the defendant and Sergeant Burgos

®The essence of the defendant’s constructive entry claim is that the
coercive conduct of the police forced him to exit his home. As we previously
have stated, the defendant exited then reentered his home several times.
At oral argument before this court, the defendant clarified that his claim is
that the police constructively seized him when he first exited his home, after
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offered conflicting testimony. The defendant testified
that he “heard over the loudspeaker, Robert Cane, come
out of your house.” Sergeant Burgos, however, testified
that, before the defendant first exited the home, one
of the officers used audible sirens to make noise seeking
to alert anyone within the home. Sergeant Burgos did
not testify that a loudspeaker was used.

Second, the record is unclear as to how many police
officers surrounded the defendant’s home at the time
that the constructive entry is alleged to have occurred.*
Although several officers testified that they had been
present at 830 Slater Road, there had been no testimony
as to how many total officers were present and whether
those officers were in a location such that they would
have been visible to the defendant before he exited
his home.

In summary, the record is unclear with respect to
the factual predicates necessary to establish the defen-
dant’s claim on appeal. See State v. Morales, supra, 164

the police surrounded his home and used their sirens to get his attention.
The record shows that the police placed only one phone call, which the
defendant did not answer, before he first exited his home. Therefore, the
defendant’s argument that the multiple phone calls by the police, including
his phone conversation with Sergeant Powers, which occurred after the
defendant first exited his home, are irrelevant to our analysis of his claim.
See footnote 4 of this opinion.

The defendant also argues that this was a “quintessential seizure” because
the police blocked off the street in front of the defendant’s home. We are
not persuaded. Although there had been testimony that the police blocked
off the defendant’s street, there was no evidence presented that it had been
blocked off in front of the defendant’s home. There is no evidence in the
record that the defendant saw, or could have seen, that the police blocked
off the street. Therefore, we cannot conclude that this police conduct consti-
tuted a “show of force and authority . . . such that a reasonable person
would have believed he was not free to leave.” (Internal quotation marks
omitted.) United States v. Morgan, supra, 743 F.2d 1164; see also State v.
Edmonds, supra, 323 Conn. 52.

I The defendant argues that “[t]he record clearly establishes that no fewer
than seven armed officers surrounded the defendant’s home . . . .” This
argument, however, is not supported by the record. In addition, although
Sergeant Burgos testified that there were at least three officers directly in
front of the defendant’s home, and that the officers were displaying their
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Conn. App. 167 (“[i]f the facts revealed by the record
are . . . unclear . . . as to whether a constitutional
violation has occurred, we will not attempt to supple-
ment or reconstruct the record, or to make factual
determinations, in order to decide the defendant’s
claim” [internal quotation marks omitted]). In addition,
the state was not put on notice of this claim and, accord-
ingly, was not given an opportunity to put on evidence
regarding this claim.” See State v. Chemlen, 165 Conn.
App. 791, 814-15, 140 A.3d 347 (holding record inade-
quate for review under first prong of Golding because
state not put on notice of claim made on appeal and,
thus, not given opportunity to put on evidence regarding
claim, and because record did not contain adequate
facts and state prejudiced by lack of notice), cert.
denied, 322 Conn. 908, 140 A.3d 977 (2016). Because
there is an insufficient record in the present case, there
is no way to know whether a violation of constitutional
magnitude in fact has occurred. See State v. Brunetti,
279 Conn. 39, 55, 901 A.2d 1 (2006). The defendant’s
claim thus fails under the first prong of Golding.?

2

The defendant next claims that the police lacked
probable cause to search his vehicle. Specifically, he
argues that “no officer saw the defendant open [the
vehicle],” and “[t]he idea that the defendant could

firearms, Sergeant Burgos did not explain when these three officers were
in front of the defendant’s home.

2 For example, as the state points out in its brief, if it had been put on
notice of the defendant’s claim, it could have adduced evidence from which
the court could conclude that the defendant exited his home voluntarily
and not as a result of police coercion.

# The defendant further requests that we review his claim as plain error
under Practice Book § 60-5. We previously have held that “[b]ecause the
record is inadequate for review under Golding, it is also inadequate for
consideration under the plain error doctrine.” (Internal quotation marks
omitted.) State v. Leon, 159 Conn. App. 526, 536 n.9, 123 A.3d 136, cert.
denied, 319 Conn. 949, 125 A.3d 529 (2015). The defendant’s claim also fails,
therefore, under the plain error doctrine.
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remotely place a pistol in the trunk of the car is not
remotely realistic.” We conclude that the defendant’s
claim fails to satisfy the third prong of Golding.

“Certain well established legal principles guide our
analysis of this issue. Both the fourth amendment to
the United States constitution and article first, § 7, of
the state constitution require a showing of probable
cause prior to the issuance of a search warrant. Proba-
ble cause to search exists if . . . (1) there is probable
cause to believe that the particular items sought to be
seized are connected with criminal activity or will assist
in a particular apprehension or conviction . . . and (2)
there is probable cause to believe that the items sought
to be seized will be found in the place to be searched.
. . . Although [p]roof of probable cause requires less
than proof by a preponderance of the evidence . . .
[flindings of probable cause do not lend themselves to
any uniform formula because probable cause is a fluid
concept—turning on the assessment of probabilities in
particular factual contexts—not readily, or even use-
fully, reduced to a neat set of legal rules. . . . Conse-
quently, [iln determining the existence of probable
cause to search, the issuing magistrate assesses all of
the information set forth in the warrant affidavit and
should make a practical, nontechnical decision whether
. . . there is a fair probability that contraband or evi-
dence of a crime will be found in a particular place.
. . . Probable cause, broadly defined, [comprises] such
facts as would reasonably persuade an impartial and
reasonable mind not merely to suspect or conjecture,
but to believe that criminal activity has occurred. . . .
In other words, because [t]he probable cause determi-
nation is, simply, an analysis of probabilities
[p]robable cause requires only a probability or substan-
tial chance of criminal activity, not an actual showing
of such activity. By hypothesis, therefore, innocent
behavior frequently will provide the basis for a showing
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of probable cause; to require otherwise would be to sub
silentio impose a drastically more rigorous definition
of probable cause than the security of our citizens’ . . .
demands. . . . In making a determination of probable
cause the relevant inquiry is not whether particular
conduct is innocent or guilty, but the degree of suspi-
cion that attaches to particular types of noncriminal
acts. . . .

“Furthermore, because of our constitutional prefer-
ence for a judicial determination of probable cause, and
mindful of the fact that [r]easonable minds may disagree
as to whether a particular [set of facts] establishes
probable cause . . . we evaluate the information con-
tained in the affidavit in the light most favorable to
upholding the issuing judge’s probable cause finding.

. We therefore review the issuance of a warrant
with deference to the reasonable inferences that the
issuing judge could have and did draw . . . and we
will uphold the validity of [the] warrant . . . [if] the
affidavit at issue presented a substantial factual basis
for the magistrate’s conclusion that probable cause
existed. . . . Finally, [i]n determining whether the war-
rant was based [on] probable cause, we may consider
only the information that was actually before the issuing
judge at the time he or she signed the warrant, and the
reasonable inferences to be drawn therefrom.” (Cita-
tions omitted; internal quotation marks omitted.) State
v. Shields, 308 Conn. 678, 689-91, 69 A.3d 293 (2013),
cert. denied, 571 U.S. 1176, 134 S. Ct. 1040, 188 L. Ed.
2d 123 (2014).

We conclude that the information contained in the
affidavit supported the issuing judge’s determination
that probable cause existed to search the defendant’s
vehicle. The defendant takes issue only with the second
prong of the probable cause requirement, namely,
“[whether] there is probable cause to believe that the
items sought to be seized will be found in the place
to be searched.” (Internal quotation marks omitted.)
Id., 689.
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As we previously have noted, in the affidavit submit-
ted in support of the application for the second search
warrant, the affiants averred: “[N]o handgun, yellow
shirt, steel toe boots were located as described by the
victim, however, during the incident prior to [the defen-
dant] being arrested he was observed to walk back and
forth to a black Cadillac, bearing registration 137XHEF.
Responding officers heard the alarm that is commonly
sounded when the vehicle is locked or unlocked with
aremote as [the defendant] walked to the vehicle. DMV
records show that the said vehicle is registered to the
defendant. . . . [The] affiants believe that [the defen-
dant] could have brought evidence to the vehicle from
the crime scene within the home prior to surrendering
to the police as the handgun, dog collar, yellow shirt,
[and] steel toe boots were not located within the res-
idence.”

On appeal, the defendant, citing to the trial transcript,
argues: “Critically, no officer saw the defendant open
the Cadillac or any of its hatches.” As we previously
have stated, however, “[ij]n determining whether the
warrant was based [on] probable cause, we may con-
sider only the information that was actually before the
ssuing judge at the time he or she signed the warrant,
and the reasonable inferences to be drawn therefrom.”
(Emphasis added; internal quotation marks omitted.)
State v. Shields, supra, 308 Conn. 691; see also State v.
Holley, 324 Conn. 344, 353, 152 A.3d 532 (2016) (“[i]n
evaluating whether the warrant was predicated on prob-
able cause, a reviewing court may consider only the
information set forth in the four corners of the affidavit
that was presented to the issuing judge and the reason-
able inferences to be drawn therefrom”). Accordingly,
any trial testimony, or lack thereof, with respect to the
officers’ observations on October 7, 2013, is not to be
considered with respect to whether the search of the
defendant’s vehicle, executed pursuant to a warrant,
was supported by probable cause.
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In their application for a search warrant, the affiants
averred that they observed the defendant walk back
and forth to the vehicle in question and that they heard
the sound of the vehicle being locked or unlocked as
the defendant walked to that vehicle. From this informa-
tion, the issuing judge reasonably could have inferred
that the defendant had access to the vehicle either at
the time that they observed his movements or prior to
the officers’ arrival. The issuing judge, therefore, further
reasonably could have inferred that the defendant may
have moved the evidence that the police sought from
inside his home, where those items were last seen,* to
the vehicle in question.

We conclude that the information set forth in the
affidavit supported the issuing judge’s determination
that probable cause existed to search the defendant’s
vehicle and, therefore, the search of the defendant’s
vehicle that resulted in the seizure of a firearm and
ammunition satisfies federal and state constitutional
standards. Accordingly, because the defendant has not
shown the existence of a constitutional violation that
deprived him of a fair trial, his claim fails under the
third prong of Golding.

II

The defendant next claims that the trial court abused
its discretion when it granted the state’s motion to join
the two informations for trial. Specifically, he argues
that joinder prevented him from testifying. The defen-
dant concedes that he affirmatively waived any objec-
tion to the joinder and, therefore, requests that we

% The affiants averred that a handgun, yellow shirt, and steel toe boots
had been items of interest with respect to the kidnapping and assault allega-
tions, and that they had not been located inside the defendant’s home. The
affidavit contained information that D had been wearing a “construction
yellow colored t-shirt” during the alleged assault that occurred inside the
defendant’s home, during which the defendant had reportedly “pistol-
whipped” D and P and kicked D in the stomach with steel toe boots.
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review his claim under the plain error doctrine. See
Practice Book § 60-5. We conclude that the defendant
cannot prevail under the plain error doctrine.

The following additional procedural history is rele-
vant to this claim. At the hearing on the state’s motion
for joinder, the defendant, personally and through coun-
sel, expressly stated that he had no objection to join-
der.” The court thereafter granted the state’s motion.

At trial, after the close of the state’s case, the court
canvassed the defendant as to whether he would testify
on his own behalf. The defendant elected not to testify.
During the canvass, the defendant stated that, although
he “personally . . . would like to [testify],” when “all
the pros and cons were laid out and what we've wit-
nessed so far in the trial,” he agreed with defense coun-
sel that it was not in his best interest to testify.? The

% At the hearing on the state’s motion for joinder, the following colloquy
took place between the court and defense counsel:

“The Court: . . . You had no objection to the motion for joinder, is that
correct, [defense counsel]?

“IDefense Counsel]: Yes, Your Honor. . . .

“The Court: All right. So, this is something, I take it, you've discussed
with your client before today, is that right, [defense counsel]?

“IDefense Counsel]: Yes, Your Honor.

“The Court: Okay. And your client has no objection to the joining of these
two informations?

“[Defense Counsel]: No, Your Honor.”

The court then addressed the defendant directly, and the following collo-
quy occurred:

“The Court: All right. Is that correct, sir, Mr. Cane, you have no objection?

“[The Defendant]: Yes, Your Honor.”

% The court thought that the defendant was “hedging a little bit” and
reiterated that it was the defendant’s decision whether to testify. The defen-
dant responded that he thought it was his decision “not to testify” on the
basis of “the advice of everyone concerned and what we've seen so far
presented by the prosecution.” When asked whether this decision was based
on his own free will, the defendant stated: “Yeah, after consultation with
my attorney and family, yes.” The defendant thereafter asked the court
whether he would “get a chance to say something” after “the prosecution
has their closing arguments . . . .” The court explained that he could only
do so if he were to testify. The defendant explained that he understood and
stated that his attorney’s cross-examination had made it “pretty clear” as
to why the jury should not believe the testimony presented. The court again
asked the defendant whether he understood that he was “giving up [his]
opportunity to testify before the jury,” and the defendant responded that
he did.



Page 128A CONNECTICUT LAW JOURNAL September 24, 2019

126 SEPTEMBER, 2019 193 Conn. App. 95

State v. Cane

defendant did not thereafter move to sever the infor-
mations.?

We begin by setting forth the legal principles that
guide our analysis of this claim. “An appellate court
addressing a claim of plain error first must determine
if the error is indeed plain in the sense that it is patent
[or] readily [discernible] on the face of a factually ade-
quate record, [and] also . . . obvious in the sense of
not debatable. . . . This determination clearly requires
a review of the plain error claim presented in light of
the record. Although a complete record and an obvious
error are prerequisites for plain error review, they are
not, of themselves, sufficient for its application.” (Inter-
nal quotation marks omitted.) State v. McClain, 324
Conn. 802, 812, 155 A.3d 209 (2017).

“ITThe plain error doctrine is reserved for truly
extraordinary situations [in which] the existence of the
error is so obvious that it affects the fairness and integ-
rity of and public confidence in the judicial proceedings.
. . . [In addition to examining the patent nature of the
error, the reviewing court must examine that error for
the grievousness of its consequences in order to deter-
mine whether reversal under the plain error doctrine
is appropriate. A party cannot prevail under plain error
unless it has demonstrated that the failure to grant relief
will result in manifest injustice.” (Citation omitted,;
internal quotation marks omitted.) Id.

An appellant “cannot prevail . . . unless he demon-
strates that the claimed error is both so clear and so
harmful that a failure to reverse the judgment would
result in manifest injustice.” (Emphasis in original;
internal quotation marks omitted.) Id.; see also State v.

" Pursuant to Practice Book § 41-18, “[i]f it appears that a defendant is
prejudiced by a joinder of offenses, the judicial authority may, upon its own
motion or the motion of the defendant, order separate trials of the counts
or provide whatever other relief justice may require.”
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Coward, 292 Conn. 296, 307, 972 A.2d 691 (2009). “It is
axiomatic that, [t]he plain error doctrine . . . is not

. arule of reviewability. It is a rule of reversibility.
That is, it is a doctrine that this court invokes in order
to rectify a trial court ruling that, although either not
properly preserved or never raised at all in the trial
court, nonetheless requires reversal of the trial court’s
judgment . . . for reasons of policy. . . . Put another
way, plain error review is reserved for only the most
egregious errors. When an error of such a magnitude
exists, it necessitates reversal.” (Citation omitted; inter-
nal quotation marks omitted.) State v. McClain, supra,
324 Conn. 813-14.

The defendant argues that although he affirmatively
waived any objection to the joinder, his claim is never-
theless reviewable under the plain error doctrine
because of our Supreme Court’s holding in State v.
McClain, supra, 324 Conn. 812. In McClain, our
Supreme Court held that a Kitchens waiver® does not
preclude plain error review. Id.; see also State v. Juan
V., 191 Conn. App. 553, 571-75, A.3d (2019)
(reviewing claim for plain error that defendant had
waived pursuant to Kitchens).

In response, the state argues that “[t]he defendant’s
reliance on McClain is misplaced because in McClain,

#In State v. Kitchens, 299 Conn. 447, 10 A.3d 942 (2011), our Supreme
Court “established a framework under which we review claims of waiver
of instructional error . . . . [T]he court emphasized that waiver involves
the idea of assent . . . and explained that implied waiver occurs when a
defendant had sufficient notice of, and accepted, the instruction proposed
or given by the trial court. . . . More specifically, the court held that when
the trial court provides counsel with a copy of the proposed jury instructions,
allows a meaningful opportunity for their review, solicits comments from
counsel regarding changes or modifications and counsel affirmatively
accepts the instructions proposed or given, the defendant may be deemed
to have knowledge of any potential flaws therein and to have waived implic-
itly the constitutional right to challenge the instructions on direct appeal.”
(Citations omitted; emphasis omitted; internal quotation marks omitted.)
State v. Ramon A. G., 190 Conn. App. 483, 500-501, 211 A.3d 82 (2019).
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our Supreme Court concluded that a “‘Kitchens
waiver,” ” which refers to an implied waiver based on
counsel’s having had an opportunity to review proposed
jury instructions, does not preclude plain error review

. Here, however, counsel and the defendant
exphc1tly stated that they had no objection to joinder.
As in [State v. Cancel, 149 Conn. App. 86, 102, 87 A.3d
618, cert. denied, 311 Conn. 954, 97 A.3d 985 (2014)],
these statements constitute an explicit waiver of any
claim challenging joinder and plain error review is not
appropriate.” (Citation omitted.) In Cancel, this court
rejected a claim that it was plain error for the trial court
to grant the state’s motion for joinder, reasoning that
the defendant had waived any claim regarding the join-
der. This court concluded: “Because . . . the defen-
dant waived any claim regarding the joinder of the cases
for trial, there is no error to correct. . . . [A] valid
waiver . . . thwarts plain error review of a claim.”
(Citation omitted; internal quotation marks omitted.)
Id., 102-103.

Even if we were to read our Supreme Court’s holding
in McClain broadly to extend its application to the
circumstances of the present case, and thus assume
that the defendant’s waiver would not preclude him
from prevailing under the plain error doctrine, we con-
clude that the defendant cannot demonstrate that the
claimed error was “so clear and so harmful that a failure
to reverse the judgment would result in manifest injus-
tice.” (Emphasis omitted; internal quotation marks
omitted.) State v. McClain, supra, 324 Conn. 812.

On appeal, the defendant argues that joinder pre-
vented him from testifying.?? Specifically, he argues that

# The defendant also argues that “joinder burdened [his] ability to plea
bargain.” The defendant cites to Lafler v. Cooper, 566 U.S. 156, 170, 132 S.
Ct. 1376, 182 L. Ed. 2d 398 (2012), for the proposition that “the reality [is]
that criminal justice today is for the most part a system of pleas, not a
system of trials.” In Lafler, however, the United States Supreme Court held
that a defendant is entitled to effective assistance of counsel during plea
negotiations. Id., 162. The issue in that case did not involve a defendant’s
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he had testimony to provide concerning the firearms
charges in the second information but that he had
“ample reason not to testify with respect to the assault
and kidnapping counts” in the first information and,
therefore, joinder “caused substantial prejudice . . . .”
We are not persuaded.

The defendant relies on State v. Perez, 322 Conn. 118,
139 A.3d 654 (2016), in support of his argument. In
Perez, our Supreme Court addressed the standard that
applies “when a criminal defendant contends that sever-
ance of the charges is necessary because he or she
wishes to testify as to some charges but not as to oth-
ers.” It held that “no need for a severance exists until
the defendant makes a convincing showing that he has
both important testimony to give concerning one count
and [a] strong need to refrain from testifying on the
other. In making such a showing, it is essential that the
defendant present enough information—regarding the
nature of the testimony he wishes to give on one count
and his reasons for not wishing to testify on the other—
to satisfy the court that the claim of prejudice is genuine
and to enable it intelligently to weigh the considerations
of economy and expedition in judicial administration

right to plea bargain in the first instance, nor did it involve the effect of
joinder on the plea bargaining process. The defendant cites no legal authority
to support his proposition that joinder is improper if it impedes a defendant’s
“ability to plea bargain.” We are, therefore, not persuaded by this argument.

% Our Supreme Court explained that “joinder of unrelated criminal charges
can cause unfair prejudice when it embarrasses or confounds an accused
in making his defense. . . . For example, [p]rejudice may develop when
an accused wishes to testify on one but not the other of two joined offenses
which are clearly distinct in time, place and evidence.” (Citation omitted
internal quotation marks omitted.) State v. Perez, supra, 322 Conn. 134. It
further explained: “[B]ecause of the unfavorable appearance of testifying on
one charge while remaining silent on another, and the consequent pressure
to testify as to all or none, the defendant may be confronted with a dilemma:
whether, by remaining silent, to lose the benefit of vital testimony on one
count, rather than risk the prejudice (as to either or both counts) that would
result from testifying on the other.” (Internal quotation marks omitted.)
Id., 134-35.
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against the defendant’s interest in having a free choice
with respect to testifying.” (Internal quotation marks
omitted.) Id., 135-36.

In the present case, however, the defendant did not
move to sever the informations. He did not, at any point,
indicate that he wanted to testify concerning some of
the counts against him but not others, even when the
court canvassed him regarding his decision not to tes-
tify. The claimed error, therefore, was not “so clear and
so harmful that a failure to reverse the judgment would
result in manifest injustice.” (Emphasis omitted; inter-
nal quotation marks omitted.) State v. McClain, supra,
324 Conn. 812.*' Accordingly, joinder did not constitute
plain error.

I

Last, the defendant raises an unpreserved claim of
judicial bias. Specifically, he argues: “In this case, the
trial court adjudicated the accusers ‘victims' in its
November 3, 2016 memorandum of decision on suppres-
sion—four days before evidence commenced and two
weeks before the defendant was acquitted of the allega-
tions in which the trial court named the accusers ‘vic-
tims.” This combined with the trial court’s sentencing
comments, in which it excoriated the defendant for

3 In addition, the defendant cannot demonstrate that joinder resulted in
“manifest injustice” necessitating reversal of the judgment pursuant to the
plain error doctrine. In the present case, the defendant argues that he “could
have testified to everything his counsel argued at closing.” Specifically, he
argues that he could have testified that “(1) he inherited the home from his
father; (2) it was cluttered; (3) the guns were his father’s; D and P were
stealing from him; (4) D drove his Cadillac on October 4; (5) she found the
gun in the house and was shopping it around pawn shops; [and] (6) he had
no idea the old [World War II] rifle was in the closet.” In response, the state
argues, inter alia, that “[i]t is unclear how this evidence would have been
more compelling if presented through his testimony [rather] than through
the testimony of other witnesses.” We agree with the state.

Although the defendant elected not to testify, evidence had been presented
at trial concerning each of these points. In addition, as the defendant himself
points out, defense counsel’s closing argument was based, in part, on this
evidence. Accordingly, there is no manifest injustice that warrants reversal
of the judgment pursuant to the plain error doctrine.
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acts far beyond the scope of his convictions including
acquitted conduct, constitute[d] actual and apparent
bias at sentencing.” (Emphasis omitted.) We are not per-
suaded.

The following additional procedural history is rele-
vant to this claim. In its memorandum of decision on
the defendant’s motion to suppress evidence, the court
referred to D and P as “victims.” Specifically, in its
memorandum of decision, the court found that “[flrom
the early moments of the recorded conversation, [the
defendant] demeaned and blamed the two women vic-
tims.” In addition, in its determination with respect to
the protective sweep, the court found, in relevant part,
that “[blased upon all of the articulable facts and
rational inferences known to the New Britain police at
the time of the defendant’s apprehension, a reasonably
prudent officer would conclude the following: a serious
assault of two women had occurred within the prior
twenty-four to thirty-six hours at 830 Slater Road. One
victim was being treated for serious injuries at the hos-
pital. That victim told her son that she was tied up,
beaten, hit with a pistol and physically degraded.”

The defendant did not, at any point in time, move for
judicial disqualification or for a mistrial before the trial
court. At the conclusion of the trial, the defendant was
acquitted of the kidnapping and assault charges in
which D and P were alleged to have been victims.

At the defendant’s sentencing, the court summarized
the events leading up to the discovery of the firearms,
ammunition, and marijuana. It noted in relevant part:
“The defendant’s interactions with the New Britain
police on the date in question showed a highly agitated
man, unwilling to interact with the police in any way
but the way he wanted. The original allegations of kid-
napping, assault and weapons were such a serious
nature to the police, that’s all they had, and they were
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trying to investigate it, but at the time that you inter-
acted with them, Mr. Cane, you escalated the situation,
and it became extremely volatile and all of this was
because of your actions. You were manipulative with
the police on that day and you were invasive in your
communications. I believe that you were still high, likely
on the Oxycodone, given your addiction to those pre-
scription medications.”® The court also noted that the
defendant’s mental health evaluations indicated that he
“can be extremely manipulative and . . . highly criti-
cal of authority . . . .” Last, the court stated that “[t]his
entire case stems from [the defendant’s] poor choices.
His choice to escalate his prescription medication
addiction instead of seeking help, his choice to grow
marijuana and keep it in his house, his choice to keep
a nine millimeter handgun and enough ammunition for
who knows what, his choice to go out and invite two
unknown women into his home and engage in a drug-

fueled week of debauchery. . . . You have no one to
blame but yourself for the position that you find yourself
in today.”

Immediately before imposing the defendant’s sen-
tence, the court stated: “The sentence today is simply
punishment. You are a grown man who has had numer-
ous contacts with the criminal justice system. Yes, you
finished probation, but you clearly learned nothing from
your experience and when you get into trouble, you do
itbig. You are violent, you are dangerous and you cannot
make good decisions or learn from your actions. Society
needs to be protected from you, and this sentence will
hopefully make sure that you do not have a next big
crime.”

On appeal, the defendant claims that the court’s refer-
ence to D and P as victims in its memorandum of deci-
sion on his motion to suppress, in addition to its

3 The defendant’s substance abuse was noted throughout his presentence
investigation report.
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statements at the sentencing hearing, demonstrate judi-
cial bias. The defendant concedes that he failed to pre-
serve this claim and now requests review pursuant to
the plain error doctrine; Practice Book § 60-5; or under
State v. Golding, supra, 213 Conn. 239-40.%

“Accusations of judicial bias or misconduct implicate
the basic concepts of a fair trial. . . . It is a well settled
general rule [however| that courts will not review a
claim of judicial bias on appeal unless that claim was
properly presented to the trial court via a motion for
disqualification or a motion for mistrial. . . . Neverthe-
less, our Supreme Court has recognized that a claim of
judicial bias strikes at the very core of judicial integrity
and tends to undermine public confidence in the estab-
lished judiciary. . . . No more elementary statement
concerning the judiciary can be made than that the
conduct of the trial judge must be characterized by the
highest degree of impartiality. If [the judge] departs
from this standard, he [or she] casts serious reflection
upon the system of which [the judge] is a part. . . .

“In reviewing a claim of judicial bias, this court
employs a plain error standard of review. . . . The

* Because the record is adequate for review and the defendant’s claim is
of constitutional magnitude, we agree that the defendant is entitled to review
pursuant to State v. Golding, supra, 213 Conn. 239—40. For the reasons
we will discuss in this opinion, however, we conclude that the alleged
constitutional violation does not exist and that the record does not establish
that the trial court’s actions deprived him of a fair trial. See State v. Saturno,
322 Conn. 80, 102 n.20, 139 A.3d 629 (2016). Accordingly, we conclude that
the defendant’s claim fails to satisfy the third prong of Golding.

To the extent that the defendant’s claim is based on the appearance of
bias, in addition to actual bias, the claim is not reviewable under Golding
because it is not constitutional in nature. See State v. James R., 138 Conn.
App. 181, 203, 50 A.3d 936 (“[Ilnsofar as the claim is based on various
statements made by the court during the course of the trial, the claim
essentially is that the court appeared to be partial. We conclude that these
aspects of the claim are not reviewable under Golding because they are
not constitutional in nature.” [Emphasis in original.]), cert. denied, 307 Conn.
940, 56 A.3d 949 (2012); see also State v. Herbert, 99 Conn. App. 63, 68 n.7,
913 A.2d 443 (“[t]he defendant’s claim of judicial bias based solely upon
the appearance of partiality, does not rise to the level of a constitutional
violation” [emphasis in original; internal quotation marks omitted]), cert.
denied, 281 Conn. 917, 917 A.2d 999 (2007).
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standard to be employed is an objective one, not the
judge’s subjective view as to whether he or she can be
fair and impartial in hearing the case. . . . Any conduct
that would lead a reasonable [person] knowing all the
circumstances to the conclusion that the judge’s impar-
tiality might reasonably be questioned is a basis for the
judge’s disqualification.” (Citations omitted; internal
quotation marks omitted.) State v. Carlos C., 165 Conn.
App. 195, 206-207, 138 A.3d 1090, cert. denied, 322 Conn.
906, 140 A.3d 977 (2016).

In the present case, the defendant argues that the
court displayed judicial bias* because it first “found the
defendant guilty [of the kidnapping and assault charges]
prior to any evidence” by referring to D and P as victims
in its memorandum of decision,® and subsequently con-
sidered the kidnapping and assault charges in sentenc-
ing the defendant. (Emphasis omitted.) The defendant

#*The defendant claims that the court displayed both actual bias and
apparent bias, which he argues rises to the level of “presumptive” bias. In
support of his claim of presumptive bias, the defendant cites to several
cases from the United States Court of Appeals for the Fifth Circuit. These
cases provide that “presumptive bias [is] the one type of judicial bias other
than actual bias that requires recusal under the Due Process Clause. . . .
Presumptive bias occurs when a judge may not actually be biased, but has
the appearance of bias such that the probability of actual bias . . . is too
high to be constitutionally tolerable. . . . [A] judge’s failure to recuse consti-
tutes presumptive bias in three situations: (1) when the judge has a direct
personal, substantial, and pecuniary interest in the outcome of the case, (2)
when [she] has been the target of personal abuse or criticism from the party
before [her], and (3) when [she] has the dual role of investigating and
adjudicating disputes and complaints.” (Citations omitted; internal quotation
marks omitted.) Richardson v. Quarterman, 537 F.3d 466, 475 (5th Cir.
2008), cert. denied, 5565 U.S. 1173, 129 S. Ct. 1355, 173 L. Ed. 2d 589 (2009);
see also Buntion v. Quarterman, 524 F.3d 664, 672 (5th Cir. 2008), cert.
denied, 555 U.S. 1176, 129 S. Ct. 1306, 173 L. Ed. 2d 593 (2009); Bigby V.
Dretke, 402 F.3d 551, 558 (5th Cir.), cert. denied, 546 U.S. 900, 126 S. Ct.
239, 163 L. Ed. 2d 221 (2005). Like the defendant’s claim of actual bias, his
claim of presumptive bias is predicated on the court’s use of the kidnapping
and assault charges at his sentencing. Accordingly, for the reasons set forth
in this opinion, we reject the defendant’s claim of presumptive bias.

% We first note that the trial court’s use of the term “victims” in its
memorandum of decision on the defendant’s motion to suppress was not
indicative of bias. In State v. Cortes, 276 Conn. 241, 249 n.4, 885 A.2d 153
(2005), the case cited by the defendant in support of his argument, the state
conceded that the trial court’s seventy-six references to the complainant as
the “victim” in its jury charge were improper. Our Supreme Court held that
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argues that, because he was acquitted of the kidnapping
and assault charges, the court was required to find that
the acquitted conduct had been proven by a preponder-
ance of the evidence, pursuant to United States v. Waits,
519 U.S. 148, 1566, 117 S. Ct. 633, 136 L. Ed. 2d 554
(1997),% in order to be considered at the defendant’s

“references to the complainant as the ‘victim’ [are] inappropriate where the
very commission of a crime is at issue” because “the jury could have drawn
only one inference from its repeated use, namely, that the defendant had
committed a crime against the complainant.” Id. In the present case, the
court did not refer to D and P as victims in front of the jury. The reasoning
of the court in Cortes, therefore, is inapposite.

Moreover, we note that the defendant does not cite any legal authority
to support his proposition that a court’s use of the term “victim,” where
the defendant is subsequently tried by a jury, and not by the court, constitutes
an adjudication of a defendant’s guilt.

% In Watts, the United States Supreme Court considered two cases in
which two panels of the United States Court of Appeals for the Ninth Circuit
held that sentencing courts could not consider the conduct underlying any
charges for which the defendants had been acquitted. United States v. Waits,
supra, 519 U.S. 149.

In the first case, the jury convicted the defendant of possessing cocaine
base with intent to distribute, but acquitted him of using a firearm in relation
to a drug offense. Id., 149-50. Despite the defendant’s acquittal on the
firearms count, the sentencing court found by a preponderance of the evi-
dence that the defendant had possessed the guns in connection with the
drug offense. Id., 150. In calculating the defendant’s sentence, the sentencing
court therefore added two points to his base offense level under the federal
sentencing guidelines. Id. In the second case, the defendant was charged
with two counts of aiding and abetting possession with intent to distribute
cocaine on the basis of two separate drug transactions. The jury convicted
the defendant on the first count but acquitted her on the second count. Id.
The sentencing court found by a preponderance of the evidence that the
defendant had indeed been involved in the second transaction. Id., 150-51.
The sentencing court determined that the second sale was relevant conduct
under the federal sentencing guidelines and therefore calculated the defen-
dant’s base offense level under the guidelines by aggregating the amounts
of both sales. Id., 151. The United States Court of Appeals for the Ninth
Circuit vacated the sentence in each case and held that a sentencing judge
may not, under any standard of proof, rely on conduct of which the defendant
was acquitted. Id., 150-51.

The United States Supreme Court held that, pursuant to 18 U.S.C. § 3661
and the federal sentencing guidelines, federal judges may consider conduct
underlying any charges for which the defendant was acquitted, so long as
that conduct has been proven by a preponderance of the evidence. Id., 157.
The court explained: “[A]n acquittal is not a finding of any fact. An acquittal
can only be an acknowledgment that the government failed to prove an
essential element of the offense beyond a reasonable doubt. Without specific
jury findings, no one can logically or realistically draw any factual finding
inferences . . . . Thus . . . the jury cannot be said to have necessarily
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sentencing. Specifically, he contends that “the Watts
court considered whether a sentencing court could con-
sider acquitted conduct when sentencing for counts of
[a] conviction (in a multicount indictment). . . . [T]he
court held that a district court could consider the acquit-
ted conduct at sentencing if it found it proven by a
preponderance of the evidence.” (Citation omitted;
emphasis omitted.) The defendant further argues that
the court in the present case “was unable to impartially
adjudicate this sentencing fact” because it previously
had referred to D and P as victims in its memorandum
of decision on his motion to suppress.?’

The record, however, does not support the defen-
dant’s contention that the court considered the kidnap-
ping and assault charges when it sentenced the defen-
dant. Although the court had mentioned the kidnapping

rejected any facts when it returns a general verdict of not guilty.” (Citations
omitted; internal quotation marks omitted.) Id., 155.

¥ The defendant also argues that the court exhibited bias at sentencing
by (1) “fault[ing] the defendant for his anger at the police and demeaning
the accusers,” (2) “explicitly disregard[ing] mitigating evidence with respect
to the old Japanese rifle”; see footnote 31 of this opinion; (3) “punish[ing]
the defendant for telling the police to leave his property,” (4) “claim[ing]
the defendant ‘[chose] to escalate his . . . addiction’ in spite of the fact
that addiction is a disease,” and (5) finding the defendant “to be violent in
the absence of violent crime convictions.” We are not persuaded.

First, there is nothing in the record to support the defendant’s argument
that the court punished the defendant for telling the police to leave his
property. Next, the defendant’s substance abuse, as well as his prior convic-
tions of violent felony offenses, were noted in the defendant’s presentence
investigation report. The defendant’s demeanor, namely, his “anger at the
police and demeaning the accusers,” as well as his presentence investigation
report, are legitimate sentencing considerations. See State v. Elson, 311
Conn. 726, 782, 91 A.3d 862 (2014) (“[t]he defendant’s demeanor, criminal
history, [and] presentence investigation report . . . remain legitimate sen-
tencing considerations” [internal quotation marks omitted]).

Last, with respect to the defendant’s argument regarding the rifle, there
was evidence presented at trial that the defendant’s home, where the rifle
was found, had once belonged to his father, who died in 2007. There was
evidence presented that the rifle was a World War II surplus rifle and that
the defendant’s father was a veteran of World War II. Nevertheless, the jury
found the defendant guilty of criminal possession of a firearm with respect
to the rifle. The court was not, therefore, “explicitly disregard[ing] mitigating
evidence with respect to the old Japanese rifle,” but rather, sentencing the
defendant in accordance with the jury’s verdict.
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and assault charges when it summarized the events
leading to the discovery of the firearms, ammunition,
and marijuana, it had referred to the kidnapping and
assault charges as the “original allegations” and there-
after focused on the events that occurred on October
7, 2013. In addition, although the court referred to the
defendant as “violent,” it had done so in the context
of reviewing the defendant’s criminal history. As we
previously have stated, the defendant had prior convic-
tions of violent felony offenses, which were noted in
the defendant’s presentence investigation report. We
are not persuaded that the court’s comment referred
to the kidnapping and assault charges. The record,
therefore, does not provide a basis for the defendant’s
claim of judicial bias. Accordingly, because we con-
clude that the trial court did not display judicial bias,
there is no manifest injustice that warrants reversal of
the judgment pursuant to the plain error doctrine.

The judgment is affirmed.

In this opinion the other judges concurred.




